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the Economy 


COST OF LIVING—DOWN. Prices of consumer goods and services 
in United States cities declined by 0.1 per cent between December and Janu- 
ary—the first decrease in retail prices since January, 1960, according to the 
United States Department of Labor, Bureau of Labor Statistics. The Con- 
sumer Price Index at 127.4 per cent 
(1947-1949 = 100) was 1.6 per cent above 
a year earlier. 

Every group, except medical care, 
either declined or was unchanged over 
the period. However, price decreases 
which exerted a major influence upon 
the monthly price trend were centered 
among commodities, especially apparel, 
private transportation and food. 


Wages of about 1 million workers, 
most of whom are employed by the auto- 
mobile and related products industries and by some farm equipment manu 
facturers, will remain unchanged as the Consumer Price Index rose to 127.4 
compared with 127.3 in October, 1960. Approximately 61,000 workers will 
receive quarterly increases of one cent an hour (computed on a different 
formula from that which resulted in no wage increase for most of the -workers 
affected by this index). Also included are two-cent-an-hour semiannual 
increases for several thousand workers. 


CONSUMER CREDIT—UP. Consumer credit outstanding rose about 


$1.4 billion in December, 1960, compared to an increase of about $1.6 billion 


in December, 1959. 


PERSONAL INCOME—DOWN. 
of $406.3 billion (seasonally adjusted) in January, 1961 was $600 million less 
than in December, 1960. Labor, busi- 
ness and professional income accounted 
for the drop. 


CONSTRUCTION—DOWN. The 


value of new construction in January, 


Personal income at an annual rate 


Billion Dollars 
450 - 


| at a seasonally adjusted annual rate of 

300} Disbursements | $55.3 billion, was down 2 per cent from 

\ | December. Highway construction which 

260 | m had risen sharply in December, declined 

in January. Private residential build- 

ing dropped slightly, after showing 


i959 1960 196! 


little change for the fourth quarter 


of 1960. Private construction for business purposes rose. 
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index, 1957 = 100 INDUSTRIAL PRODUCTION 


140 
TOTAL INDUSTRIAL PRODUCTION ° —DOWN. Industrial production de- 
siihishes arate clined 1 per cent in January to 102 

a } per cent of the 1957 average, accord- 


ing to the Board of Governors of the 
{ Federal Reserve System. Since July 
the index has declined 7 per cent, with 


100 


int | | output of final products (consumer 
goods and equipment) down 5 per cent 
beatae and production of materials down 8&8 


GO 


1958 1959 1960 196) 


per cent. 


Auto assemblies were curtailed sharply further in January and produc 
tion adjustments since then indicate some decrease in February. Among 
other consumer products, apparel and fur- 
niture continued to decline in January 
but production of appliances remained 
at the slightly improved level of late 
autumn. Output of business equipment 
declined slightly further in January. 


Iron and steel production increased 
somewhat more than seasonally in Jan- 
uary and early February. Output of 
automotive parts and other durable materials declined further in January. 


Production of some nondurable materials was also curtailed, while output 
of petroleum products increased. Activity in the mining and utility indus- 


tries changed little. 


STOCK PRICES—UP. Common stock prices 
advanced sharply in January and early February to 
record highs and then showed little net change. The 
index for February 17 read 125.4 (1957-1959 = 100) 
The Dow-Jones closing industrial average for 
March 3 was 671.57. 


MANUFACTURING WAGES AND HOURS—UNCHANGED. The 
average weekly earnings of production workers in manufacturing industries 
in January, 1961 were unchanged from 
December, 1960. The weekly earnings 


fac Cy were down $2.74 from a year earlier. 
|) /\ Average hourly earnings were un 
td, changed since last month, but increased 
\ My three cents since last year. 
The average factory workweek in 
creased 0.4 hours in January to 38.7 hours 
\ \ (seasonally adjusted). It was 1.7 hours 
7 below a year earlier. 
3 
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LABOR FORCE—DOWN. Unemployment rose by 850,000 to 5.4 mil- 
lion in January, about in line with seasonal expectations. As a result, the 
seasonally adjusted rate of unemployment—at 6.6 per cent of the civilian 
labor force—was not significantly changed from 6.8 per cent a month earlier. 
January, 1960's seasonally adjusted rate of unemployment was 5.3 per cent. 

Nonagricultural employment was 59.8 
million in January—-1'4 million lower 
than last month. 

Agricultural employment dropped by 
300.000 over the month to 4.6 million as 
winter weather brought farm activity to 
a seasonal low-point. 

Total employment fell by 1.6 million 
between December and January to 64.5 
million. This reduction in employment 
was about normal for January, but on a 
seasonally adjusted basis, the employed 
total was 600,000 below its all-time peak 
reached last summer. 

The civilian labor force declined seasonally by 700.000 over the month 
to 698 million in January. The labor force was 1.7 million larger than 
January, 1960. 


In nonfarm industries, the number on full-time schedules fell seasonally 
by 1.1 million over the month and was about '% million lower than a year 
earlier. Since January, 1960, the number of full-time workers in blue-collar 
(manual) occupations has been reduced by 114 million, Over the same period, 
about a million full-time workers have been added to the white-collar occupa- 
tion groups. 


The number of regular full-time workers whose hours were cut below 
3.5 for economic reasons rose by 200,000 from December to January. This 
category usually rises at this time of year. However, at 1.7 million, it was 
600,000 higher than a year earlier and at its highest level in 212 years. 

Voluntary part-time work that is, the number holding regular part-time 
jobs by choice or because personal circumstances made full-time work impos- 
sible showed its usual post-holiday seasonal decline to a level of 6 million in 
January. This group was 300.000 higher than a year ago, continuing its long- 
term uptrend. Four fifths of the increase from January, 1960 was among women. 


As usual in January, most of the increase in unemployment occurred 
among adult men. Adjusted for seasonality, the unemployment rate for men 
20 years of age and over (5.8 per cent) was unchanged over the month. How- 
ever, this rate has been rising persistently since last May when it was 4.2 per 
cent. The jobless total in January, 1961 included 2.2 million married men 
with families. The unemployment rate for these family heads (not seasonally 
adjusted) was 6.1 per cent in January, the highest rate for the month since 


955 


this information became available on a monthly basis in 1 


The unemployed also included 800,000 teenage jobseekers. Their un- 
employment rate was more than twice that of all workers but has not risen 
as much as that of adult workers since the job downturn began. 


188 March, 1961 © Labor Law Journal 


4 
4 
th 


LABOR LAVY 


A COMMERCE CLEARING HOUSE PUBLICATION 


March, 1961 Vol. 12, No. 3 


The Distinction Between Economic 
and Unfair Labor Practice Strikes 


By WALTER L. DAYKIN 


The author of this article distinguishes between economic and unfair 
labor practice strikes and surveys the problems created by this 
distinction. Walter L. Daykin is professor of labor and management 
at the College of Business Administration, State University of lowa. 


N RECENT YEARS, especially since the passing of the National 

Labor Relations Act and the Labor Management Act of 1947 or 
the Taft-Hartley Act, an attempt has been made to differentiate 
between economic strikes and unfair labor practice strikes. This differ 
entiation is necessary because the employment rights of these strikers 
vary. Also, unfair labor practice strikes involve greater economic and 
legal hazards for the employers than do economic strikes. In general, 
the Board responsible for effectuating the policy of these statutes 
has assumed a work stoppage to be an economic strike if no unfair 
labor practice charge is issued by the union.’’ More specifically, in 
terms of the reasoning of the Board and the courts, strikes which 
occur after an impasse has been reached during good faith bargaining 
over wages, hours and conditions of employment are considered to be 
economic strikes. For example, strikes which are motivated by the 
attempts of the union to obtain union recognition or the union shop 
type of union security, or work stoppages which occur after a union 
loses its majority status fall into the category of economic strikes.” 


A strike or work stoppage is considered an unfair labor practice 
strike if it is caused or prolonged wholly or partially by the commit 


. *Vogue Lingerie, Inc., 123 NLRB 1009 (1959); Harcourt and Company, Inc., 
98 NLRB 892 (1952); NLRB v. Scott and Scott, 32 LC § 70,709, 245 F. 2d 926 
(CA-9, 1957). 


Strikes 


og 
df 
* 
a 
q 
4 
a * Griffin Hosiery Mills, Inc., 83 NLRB 1240 (1949) > 
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ting of unfair labor practices by the 
employer. Strikes which involve only 
union unfair labor practices are not in 
this category. For instance, if a strike 
results because the employer refuses 
to bargain in good faith, or refuses to 
recognize the union that has_ been 
legally designated as the appropriate 
bargaining unit, such a work stoppage 
is an unfair labor practice strike.’ A 
strike caused by the illegal discharge 
of fellow employees or by discrimina- 
tory layoffs is an unfair labor practice 
strike, and the strikers do not quit 
their jobs -and are entitled to rein- 
statement upon unconditional requests, 
even though they have been replaced.* 
It has also been held by the United 
States Supreme Court that a strike 
called during negotiations because the 
employer insisted, as a condition of 
agreement, upon a prestrike vote by 
both union and nonunion men as to 
the acceptance of the employer's last 
offer, and a recognition clause which 
would make the uncertified local union 
the appropriate bargaining unit in 
place of the certified international 
union is an unfair labor practice strike. 
Neither of these demands of the em- 
fall within the mandatory 


scope of bargaining issues, and to in 


ployer 


sist upon incorporating them in the 
contract is unlawful and is equivalent 
to refusal to bargain.® 


In this case the Board had ruled 
that the employer violated the statute 
by refusing to bargain unless the 
union agreed to his requests to dis- 
cuss issues that were not in the area 
of mandatory bargaining. However, 
it also held that the resulting strike 


*M and M Bakeries, Inc., 121 NILRB 1596 
(1958); Washington Coca-Cola Bottling 
Horks, 122 NLRB 7 (1958): Tom Thumb 
Stores, Inc., 123 NLRB 833 (1959); Cottage 
Bakers, 120 NLRB 841 (1958) 

*Mac Smith Garment Company, Inc., 107 
NLRB 84 (1953); Amight Morley Corpora- 
tion. 116 NLRB 140 (1956); Augusta Chemi- 
cal Company, 83 NLRB 53 (1949) 
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was an economic strike rather than an 
unfair labor practice strike because it 
was actually caused by the failure of 
the parties to solve the economic issues 
in the dispute.” The circuit court to 
which the case was appealed held that 
the demand for a clause prohibiting 
strikes unless approved by the major- 
ity is a legal subject of collective bar- 
gaining, but the demand to make the 
local union rather than the national 
union a party to the contract violated 
the statute.’ 


In general, a strike is considered to 
be an unfair labor practice strike if 
it is precipitated in part by the unfair 
practices of the employer, even if eco- 
nomic issues contribute 
to the work stoppage. For example, 
if a strike is called because of eco- 
nomic conditions or because the em- 
ployer lawfully refuses to recognize 
the union involved, but another cause 
of the work stoppage is discriminatory 
discharge of some employees, or the 
refusal to execute a contract until the 
union accepts conditions that are not 
in the category of mandatory bar- 
gaining, then the strike is an unfair 
labor practice strike. A strike is an 
unfair labor practice strike, even though 
it is partially caused by the failure to 
reach an agreement, if it occurs when 


reasons or 


the employees are informed of the 
employer's refusal to reinstate a dis- 
criminatorily discharged union leader, 
and his other illegal conduct during 
the bargaining activities. The Board 
has decided that when there are two 
concurrent the strike in- 
volved, and one of them is an unfair 


causes of 


labor practice on the part of the em- 


*NLRB v 
Warner Corporation, 34 LC 
U. S. 342 (1958). 

* Borg-Warner Corporation, 113 NLRB 152 
( 1955) 

*NLRB v. Wooster Division of Borg 
Warner Corporation, 34 LC 4 71,842, 259 F 
2d 270 (CA-6, 1958). 
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Companies recruiting on campuses 
in June will be looking for 6 per 
cent more engineers but for 3 per 
cent fewer liberal arts graduates 
than a year ago. Starting salaries 
will be 2 or 3 per cent higher.— 
From the National Industrial Confer- 
ence Board's Management Record. 


ployer the strike is an unfair labor 
practice strike.* 

A strike that is economic in its 
inception or origin can be converted 
into an unfair labor practice strike 
under certain conditions. For example, 
if the employer refuses to bargain 
with the union or to meet with the 
certified union during an economic 
strike he is guilty of prolonging the 
work stoppage and of committing an 
unfair labor practice, and the strike is 
converted into an unfair labor practice 
strike.” A strike does not relieve the 
employer of his legal obligation to 
bargain with the union.'® Even an 
illegal demand on the part of the 
union for a closed shop agreement 
is a matter to be settled by bargaining 
and cannot be used as an excuse to 
refuse to bargain.'' Furthermore, an 
economic strike can be converted into 
an unfair labor practice strike if the 
employer sends out a notice informing 
the strikers to return to work at a 


“Butcher Boy Refrigerator Door Company, 
127 NLRB No. 160 (1960): Birmingham 
Publishing Company, 118 NLRB 1380 (1957); 
Winter Garden Citrus Products Cooperative, 
114 NLRB 1048 (1955); Dalton Telephone 
Company, 82 NLRB 1001 (1949); Wichita 
Television Corporation, Inc., 122 NILRB 222 
(1958); Talladega Foundry and Machine 
Company, 122 NLRB 125 (1958). 

*Combined Metal Manufacturing Corpora- 
tion, 123 &95 (1959); Guiustina 
Brothers Lumber Company, 116 NLRB 700 
(1956); NLRB v. Giustina Brothers Lumber 
Company, 34 LC 471,365, 253 F. 2d 371 
(CA-9, 1958); R. J. Oil and Refining Com- 
pany, Inc., 108 NLRB 641 (1954) 

“Lion Oil Company v. NLRB, 32 LC 


q 70,749, 245 F. 2d 376 (CA-8, 1957) 


Strikes 


certain time or be discharged, if he 
conditions resuming negotiations upon 
ceasing to strike, if he engages in back- 
to-work movements, or solicits strikers 
to return to work.'* However, an 
unfair labor practice strike is not 
changed into an economic strike if 
the employer offers to reinstate il- 
legally discharged employees and to 
take back the strikers.'* 

Strikes against unfair labor prac 
tices are protected in the statute, and 
do not deprive strikers of their jobs 
even if the contract contains a no- 
strike clause, because such resistance 
to unfair practices is fundamental. 
Such strikes do not violate a no-strike 
contract clause because these clauses 
do not contemplate unfair labor prac- 
tice strikes as coming within the 
meaning and intent of no-strike agree- 
ments. Therefore, the employer 
cannot use the no-strike clause as a justi- 
fication for his unfair practices, or infer 
from a general no-strike clause in the 
contract that unfair labor practice 
strikers waive their right to strike, 
unless it is clearly stated that strikes 
caused by unfair practices are included 
in the prohibition. Also if an employer 
commits an unfair labor practice, 
Section 8(d)(4) does not apply to 
strikers even if they strike within the 
60-day modification period of the exist- 
ing contract."* 

"NLRB v. Sunrise Lumber and Trim Cor- 
poration, 31 LC 9§ 70,510, 241 F. 2d 620 
(CA-2, 1957). 

* National Gas Company, 99 NLRB 273 
(1952); NLRB v. Pecheur Lozenge Company, 
Inc., 24 LC ¥ 68,062, 209 F. 2d 393 (CA-2, 
1953); De Soto Hardwood Flooring Company, 
96 NLRB 382 (1951); Cathey Lumber Com 
pany, 86 NLRB 157 (1949). 


™ NLRB v. Kobritz, d.b.a. Star Beef Com- 
pany, 20 LC § 66,681, 193 F. 2d 8 (CA-1, 
1951). 


“Wagner Iron Works, 104 NLRB 445 
(1953); NLRB v. Wagner Iron Works, 27 
LC 4 69,041, 220 F. 2d 126 (CA-7, 1955); 
NLRB v. Mastro Plastics Corporation, 26 LC 
{ 68,584, 214 F. 2d 462 (CA-2, 1954); Mastro 
Plastics Corporation v. NLRB, 29 LC 
69,779, 350 U.S. 270 (1956) 
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The employer is required by the store these strikers to their former 
statute, or is under statutory duty to jobs or substantially equivalent ones 
reinstate all unfair labor practice by offering them night shift jobs at 
strikers, even if their jobs have been a higher rate of pay if they had 
filled in the interim or during the worked on the day shift prior to the 
strike, when they make an uncondi- — strike.“ However, unfair labor prac- 
tice strikers are obligated to accept 


tional application or request for re- 
work in their former job classifica- 


instatement, unless they are guilty 
of illegal conduct during the work tions on a different shift if their old 
stoppage.’ In other words, unfair positions have been affected due to 
labor practice strikers remain em- curtailment of operations.** Unfair 
j labor practice strikers who are dis- 
replaced. While the employer is justt- charged or refused reinstatement are 
fied in hiring workers during the strike, given back pay from the date of their un- 
the unfair labor conditional request for reinstatement.” 


ployees and cannot be permanently 


he must reinstate 
practice strikers even 1 he nas 8 In the recent Kohler Company deci 
poptace worker wired on or alter the Board applied most of these 
the beginning of the strike.’® ie 
principles. In this case it was held 
that the six-year strike started out as 
required to reinstate unfair labor prac- an economic strike. For the first two 
tice strikers to their old jobs or sub- months of the strike the company 
bargained legally with the union by 
not engaging in any surface bargain- 
ing activities. However, the strike 
was converted into an unfair labor 
practice strike after the first two 
months because the employer engaged 
in a series of unfair labor practices. 
The company attempted to undermine 
the union by putting into effect a 
three-cent wage increase for non- 
strikers iS NOS sufficient tO strikers and maintaining the employ- 
remedy the unfair labor practice com- ment conditions of the old contract, 
mitted by the employer and to bar without any consultation with the 
reinstatement."* Consequently it is a union, and by giving unilaterally an- 


Normally the employer is legally 


stantially equivalent ones. In fact, 
the employer is obligated to offer jobs 
to unfair labor practice strikers even 
if their old jobs have been eradicated 
or discontinued after the work stoppage, 
if the old jobs can be recreated, or 
other jobs are available to which he 
can reinstate them.’’ Generally, the 
offer of different jobs to unfair labor 


violation of the statute to reinstate other wage increase one year after 
such strikers to lower grade jobs or the strike started. Also the company 
to lower paying jobs." The employer refused to furnish to the union data 
does not fulfill his obligation to re- on incentive wages, it unlawfully dis- 
® National Paper Company, Inc., 102 NLRB * Kansas Milling Company, 86 NLRB 925 
1569 (1953); Homer Gregory Company, Inc., (1949). 
123 NLRB 1842 (1959); NLRB wv. Concrete ” Coca-Cola Bottling Company of St. Louis, 
Haulers, Inc., 25 1.C % 68,384, 212 F. 24 477. 95 NLRB 284 (1951). 
(CA-5, 1954); Wheatland Electric Coopera- ” The Stilley Plywood Company, Inc., 94 
tive v NLRB, 25 LC 68,049, 208 F. 24 878 NLRB 932 (1951). 
(CA-10, 1953); H'hite’s Uvalde Mines, 117 2 American Manufacturing Company of 
NLRB 1128 (1957) Texas, 98 NLRB 226 (1952). 
* Scobell Chemical Company, Inc., 121 2 Wheatland Electric Cooperative, Inc., 102 
NLRB 1130 (1958); Pecheur Lozenge Com- NLRB 1119 (1953). 
pany, Inc, 98 NLRB 496 (1952); Cottage 21060 CCH NLRB 9077, 128 NLRB, 
Bakers, cited at footnote 3 No. 122 
"Westinghouse Electric Supply Company, 
96 NILRB 407 (1951) 
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In 1960, the United States imported 
3.4 million tons of steel mill products 
and exported 3 million tons, the 
purchases exceeding sales to other 
countries, tonnage-wise, for the sec- 
ond consecutive year.—Department 
of Commerce, Business and Defense 
Administration. 


charged some union employees, evicted 
workers from company-owned living 
quarters because they were on strike, 
and it employed detectives to engage 
in unlawful investigations. 

To remedy the situation the com- 
pany was ordered to cease its unfair 
labor practices and to bargain with 
the union. It was also ordered to re- 
instate strikers who had not been 
permanently replaced during the first 
two months of the strike, and to fire 
replacements after this time if neces- 
sary to furnish the eligible strikers 
with jobs. Back pay was to be given 
to eligible strikers five days after they 
made unconditional requests for em- 
ployment and until the employer offered 
them employment. The company was 
also required to offer the evicted 
employees occupancy of their former 
housing and to reimburse them for 
any losses suffered because of the 
eviction. 

However, the company was per- 
mitted to discharge members of the 
union’s strike committee because of 
their directing the strike during pe- 
riods when mass picketing prevented 
others from entering the plant, and 
to select out strikers or to make ex- 
amples of them for participating in 


mass picketing which was accom- 
panied by violence. 

In terms of the statute and its ap- 
plication economic strikers are not 
employees if their jobs are filled by 
permanent replacements during the 
strike before they make unconditional 
requests for reinstatement, therefore 
they are not legally entitled to rein- 
statement. However, their employee 
status is not changed if their jobs are 
still open or are only temporarily 
filled, and the employer is legally 
obligated to reinstate them if they 
have not engaged in illegal behavior 
during the strike and have fulfilled 
their legal requirements.** 

While the employer can legally re 
place economic strikers he cannot dis- 
charge them before their jobs are 
permanently filled, or if they uncon- 
ditionally apply for reinstatement. 
The removal of names from the pay 
roll, and the refusal to reinstate only 
as new employees is considered to be 
equivalent to severing employment rela- 
tions.** However, it is not a violation 
of the law for management to dis- 
charge economic strikers if they have 
been permanently replaced before 
their termination.** A circuit court 
recently ruled that the replacement 
of economic strikers involves intra- 
plant transfers as well as hiring new 
employees. Therefore, an employer 
is not required to replace strikers by 
hiring employees in the striker’s job 
classification, but he can replace eco- 
nomic strikers by intraplant trans- 
fers, and then hire permanent employees 
to take the jobs of the transferred 
workers.** 


* Cranston Print Works Company, 115 
NLRB 537 (1956); Kansas Milling Company 
v. NLRB, 19 LC 466,040, 185 F. 2d 413 
(CA-10, 1950): Anderson, Clayton and Com- 
pany, 120 NLRB 1208 (1958); Chalet, Inc., 
107 NLRB 109 (1953); Wilson and Com- 
pany, Inc., 105 NLRB 823 (1953). 

* Marshall Car Wheel and Foundry Com- 
pany, 105 NLRB 57 (1953); NLRB wv. United 


States Cold Storage Corporation, 23 L( 
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{ 67,547, 203 F. 2d 924 (CA-5, 1953); Brook- 
ville Glove Company, 116 NLRB 1282 (1956); 
Massey Gin and Machine Works, Inc., 78 
NLRB 189 (1948); Wenzel Tent and Duck 
Company, 101 NLRB 217 (1952). 

* Pine Industrial Relations Committee, Inc., 
118 NLRB 1055 (1957) 

7 Lingerie Ine NLRB, 40 LC 
€ 66,672, (CA-3, 1960). 
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If the economic strikers who en- 
gaged in concerted activity protected 
by Section 7 are not legally replaced, 
it is a violation of the law to refuse 
to reinstate them.** strikers 
must be reinstated even though other 
workers refuse to work with them, 
and they must be restored to their 
former employment status and not be 
reinstated or hired as new or pro- 
bationary employees.” Returning eco- 
nomic strikers can refuse to sign 
application blanks, especially if the 
application would affect their status 
as old employees.” It is reasoned 
that by requiring the filling out of 
these blanks the employer views them 
as new employees who have no pre- 
vious earned rights. However, it is 
not discrimination to put returning 
economic strikers, who formerly worked 
on the first shift, on the second and 
third shifts if all the jobs are filled on 
their regular shift during the strike.” 


As has been stated, the employer 
is functioning within his legal rights 
in refusing to reinstate economic 
strikers who have been permanently 
replaced. Such workers occupy the 
status of former employees or appli- 
cants for new jobs, and only have 
the right not to be punished or penal- 
ized for engaging in a legal work 
stoppage. Permanently replaced eco 
nomic strikers can be rehired as new 
employees, but they are not entitled 
to any past rights, such as those at 
tained through seniority, or any prefer 
ential treatment in hiring. It is not 


37 LC 965,414, 266 F. 2d 407 (CA-1, 1959) 

* Wytheville Knitting Mills, Inc., 78 NLRB 
640 (1948): Editorial “rl Imparcial,” Inc., 
123 1585 (1959) 

» Robinson Freight Lines, 114 NLRB 1093 
(1955); NLRB Robinson, d.b.a. Robinson 
Freight Lines, 33 LC $71,191, 251 F. 2d 639 
(CA-6, 1958). 

* Exposition Cotton 
NLRB 1289 (1948) 

® Rartlett-Collins Company, 110 NLRB 395 
(1954): American Snuff Company, 109 NLRB 


885 (1954). 
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Mills Company, 76 


a violation of the law for the employer 
to require permanently replaced eco 
nomic strikers to fill out applications 
for employment.” 


While the employer can deny im- 
mediate reinstatement to their old or 
similar positions to replaced economic 
strikers, the refusal to rehire them 
to take jobs which become available 
after they present unconditional ap 
plications for reinstatement is con 
sidered discriminatory.** The employer 
is not required to give special favors 
replaced economic 
must restrain from 
these strikers 


to permanently 
strikers, but he 
any discrimination if 
or former employees apply for new 
jobs. If they apply unconditionally 
for work, and jobs for which they are 
qualified are available, and the em 
ployer fails to rehire them as new 
employees, he may be guilty of law 
violation. Especially is this true if 
former economic strikers are refused 
employment because of engaging in 
the strike, and because of the antiunion 
conduct or attitude of the employer.” 


In a Wilson and Company, Incor 
porated and Packinghouse W orkers 
case, an arbitration board, selected by 
the company and the union to decide 
the status of displaced economic 
strikers, ruled that the strikers and 
the new employees hired during the 
strike were to be given jobs, without 
any discrimination in terms of the 


seniority provisions that had been 
controlling in the plants before the 


Inc. 120 NLRB 1 


Stores, 


3 economy 
(1958) 

“Container Manufacturing Company, 75 
NLRB 1082 (1948). 

Products, Inc. 112 NLRB 872 
(1955): P and I’ Atlas Industrial Center, Inc., 
112 NLRB 1175 (1955); Textile Machine 
Works, Inc., 96 NLRB 1333 (1951); Anchor 
Rome Mills, 110 NLRB 956 (1954); NLRB 
» Broward Marine, Inc., 30 LC § 69.916, 232 
F. 2d 451 (CA-5, 1956). 
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The first strike in the United States 
was organized by the glass blowers 
in the Jamestown Colony in 1619.— 
James Carey, President of IVE, in a 
speech before the New School for 
Social Research. 


strike was started. Employees for 
whom no jobs were immediately avail- 
able were to be placed on a layoff list 
and recalled in terms of their seniority. 
Strikers who were found guilty of 
unlawful or unprotected conduct dur- 
ing the strike were not to be either 
returned to their jobs or have their 
names placed upon the recall list. Ob- 
viously this ruling puts the workers 
who replaced the strikers at the bot- 
tom of the employment and recall lists. 
This ruling of the arbitration board 
has been upheld by a district court 
of Minnesota. This court denied dam- 
ages to an employee who was hired 
to replace a striker and was discharged 
at the end of the strike.*® 


Either an economic striker who is 
eligible for reinstatement, or an unfair 
labor practice striker must make an 
unconditional for reinstate- 
ment. This request can be made either 
by the strikers or on a mass basis 
through the union. If the union 
makes the application for reinstate- 
ment the employees involved are not 


request 


required to apply individually.’ If 
an employer informs unfair labor 
practice strikers that they have been 
discharged, and refuses to reinstate 
individual strikers who have legally 


* Albers v. Wilson and Company, Inc., U.S 
District Court, District of Minnesota (July 
13, 1960). 

* J. Mitchko, Inc., 123 Ni-P. 1117 (1959); 
Texas Foundries, 101 NLRB 1642 (1952); 
NLRB v. Brown and Root, Inc., d.b.a. Ozark 
Dam Constructors, 23 LC § 67,519, 203 F. 2d 
139 (CA-8, 1953): Pierce Brothers Mortu- 
arics, 99 NLRB 1 (1952). 

* Happ Brothers Company, Inc., 90 NLRB 
1513 (1950). 
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applied for their jobs, the remaining 
strikers are relieved of any further 
obligation or responsibility to request 
reinstatement.” 


The interpretation of the law makes 
it clear that the application for rein- 
statement must be definitely uncon- 
ditional, and must be made within 
a certain time limit. An employer is 
functioning within his legal rights if 
he refuses to permit unfair labor 
practice strikers, whose requests for 
reinstatement are not unconditional, 
to return to work only as new em 
ployees.*’ It is not an unconditional 
request for strikers or the union to 
insist upon the reinstatement of all 
strikers as a condition for ending the 
work stoppage, or to offer to return 
to work if justifiably discharged em 
ployees are reinstated, or for the union 
to demand that its members be granted 
the same insurance and other fringe 
benefits as other employees.*® Neither 
can the employer condition the return 
of strikers who have tendered an un- 
conditional request for reinstatement 
on the agreement that they will not 
strike for a year, that they cease pick- 
eting, and that they withdraw from 
the union, and subject themselves to 
private individual interviews.** Also 
the strikers or the union must make 
the unconditional request for rein- 
statement within a 
after the end of the strike. It has 
been established that the employer is 
not required to reinstate unfair labor 


reasonable time 


practice strikers, whose jobs are filled, 
if they apply for reinstatement a long 
period after the start of the strike. 


” Acme Brick Company, 102 NLRB 173 
(1952). 

“Scott Paper Box Company, 81 NLRB 
535 (1949); United States Cald Storage Cor- 
poration, 96 NLRB 1108 (1951), 

“Lion Oil Company, 109 NLRB 680 
(1954); Rohtstein and Company, 120 NLRB 
1556 (1958); The W. T. Rawleigh Company, 
90 NLRB 1924 (1950). 
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However, the employer may be re- 
quired to place their names on a 
preferential hiring list and re-employ 
them when suitable jobs become avail- 
able.4? It is also discriminatory for 
the employer to unnecessarily delay 
the reinstatement of unfair labor 
practice strikers and economic strikers 
who have not been legally replaced 
after they tender an unconditional 
request to return to their jobs.* 

Strikers, eligible for reinstatement, 
can forfeit this right by engaging in 
various forms of violence or misbe 
havior during the work stoppage. It 
has been determined that strikers can 
be refused reinstatement or discharged 
if their behavior during the strike ex- 
ceeds the permissible limits of pro- 
tected activity, or if their conduct on 
the picket line goes beyond the bounds 
of permissible and predictable picket 
line misbehavior.** In deciding when 
the behavior of strikers is adequate 
to deny them reinstatement a circuit 
court reasoned that the criterion to be 
used is not the fact that strikers vio 
late an injunction against picketing, 
but that emphasis should be placed 
upon the manner, the nature and the 
seriousness of the violation of the in 
junctive order.*® 

In applying this reasoning it has 
been decided that strikers forfeit their 
reinstatement rights by engaging in 
such misconduct as refusing to allow 
other employees to enter the plant, 
acting in concert and using insulting 
language to abuse and humiliate 


Crosby Chemicals, Inc., 105 NLRB 


(1953); FE. A. Laboratories, Inc., 86 NL 
711 (1949). 
“ Texas Foundries, 101 NLRB 1642 (1952) 
“Kitty Clover, Inc., 103 NLRB 1665 
(1953); Efco Manufacturing Inc., 108 NLRB 
245 (1954) 
“NLRB 
pany, 26 LC 
1954) 
*NLRB Longview Furniture Company, 
24 LC { 67,763, 206 F. 2d 274 (CA-4, 1953); 
Bradley Washfountain Company, 89 NLRB 
1662 (1950); The American Tool Works 
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Cambria Clay Products Com 
7 68,540, 215 F. 2d 48 (CA-6, 


strikebreakers or nonstrikers in order 
to prevent them from working, visit 
ing the homes of nonstrikers and 
threatening them with violence if they 
continue to work, and distributing 
literature which degrades the quality 
and usability of the company’s prod- 
ucts.” However, if the misconduct 
of the strikers is minor in nature it 
does not bar their reinstatement. For 
example, “boyish” pranks during the 
strike, isolated instances of name call- 
ing, and the inducing of customers 
not to use the company’s products 
are not sufficient to negate the rein- 
statement rights of strikers. Even 
the misconduct of strikers in blocking 
the entrance to the plant during a 
strike is not sufficient to bar rein- 
statement. While such behavior is 
objectionable, it must be conducted 
in an extreme manner in order to 
make the workers involved unfit for 
service in the future. It has also been 
held that the Board is legally justified 
in ordering unfair labor practice strikers 
to be reinstated even if they were 
insolent toward the plant manager 
and insulted nonstrikers.* 


The Board in the B. V. D. Company 
Inc. decision ruled that unfair labor 
practice strikers who did not engage 
in or authorize violence during the 
work stoppages, but did continue to 
picket and did not disavow the union 
activities were not entitled to rein- 
statement. It was reasoned that these 
nonparticipants in the violence did 
invite and accept the benefits of it, 


Company, 116 NLRB 1681 (1956); H. N. 
Thayer Company, 115 NLRB 1591 (1956); 
The Patterson-Sargent Company, 115 NLRB 
1627 (1956); Brookville Glove Company, 114 
NLRB 213 (1955) 

“Wichita Television Corporation, Incor- 
porated, 122 NLRB 222 (1958); Longview 
Furniture Company, 110 NLRB 1734 (1954); 
Puerto Rico Rayon Mills, Inc., 117 NLRB 
1355 (1957); NLRB wv. Efco Manufacturing 
Company, 29 LC 969,621, 227 F. 2d 675 
(CA-1, 1955); Schott Metal Products Com- 
pany, 128 NLRB, No. 54 (1960). 
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The Federal Mediation and Concili- 
ation Service processed a total of 
103,772 cases during fiscal year 
1960. Of these, 98,094 were new 
cases and 5,678 were cases which 
had not been completed at the end 
of the previous fiscal year.—FMCS 
Thirteenth Annual Report. 


and made no attempt to disavow the 
illegal behavior.** The courts have 
ruled against this reasoning of the 
Board, and have held that unauthor- 
ized acts of violence committed by in- 
dividual strikers cannot be charged to 
other members of the union unless 
they actually participate in the illegal 
behavior or identify themselves with it. 


Therefore, the Board was not le- 
gally justified in denying reinstate- 
ment and justifiable back pay to unfair 
labor practice strikers who continued 
to picket peacefully and did not dis- 
avow the union when violence oc- 
curred during the strike. The behavior 
of these strikers did not legally con- 
stitute ratification of the misconduct 
during the work stoppage.*® 


It is a violation of the statute for 
the employer to refuse to reinstate 
either economic or unfair labor prac- 
tice strikers for misconduct on the 
picket line if he condones the illegal 
behavior. Under the “condonation 
doctrine” the employer waives his 
right to either discipline or refuse to 
reinstate strikers who commit vio- 
lence during the strike if he fails to 
use the misconduct as a reason for 
not reinstating them, and if he solicits 
them during the strike to come back 


@ NLRB v. Cambria Clay Products Com- 
pany, cited at footnote 46. NLRB v. B. V. D. 
Company, 29 LC 969,127, 225 F. 2d 923 
(CA of D. C., 1956). 

” Clearfield Cheese Company, Inc., 106 
NLRB 417 (1953); California Cotton Coop- 
erative, 110 NLRB 1494 (1954): Union Twist 
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employer condones illegal behavior it 
has been decided that he does not 
condone strike activities in violation 
of a no-strike clause by allowing the 
guilty workers to return to work 
before discharging them, if he imme- 
diately investigates and discovers 
those responsible for the strike and 
then lays them off very shortly after 
the investigation, and if he never ex- 
pressly forgives the leaders of the 
strike. Neither does the employer 
condone the misconduct of economic 
strikers by retaining the nonstrikers 
involved in the illegal behavior, and 
by using the misconduct as a reason 
or defense for the denial of reinstate- 
ment to the strikers only at the hear- 
ing and not at the time when the 
strikers are refused reinstatement.” 
The problem of determining the 
voting rights in representative elec- 
tions of strikers has also confronted 
the Board and the courts. Unfair 
labor practice strikers do not lose 
their employment status, so they are 
eligible to vote in these elections. 
The matter of the voting rights of 
economic strikers and their replace- 
ments has undergone some changes in 
terms of the statutes and the decisions 
of the Board. In the earlier decisions 
the Board functioning under the Na 
tional Labor Relations Act held that 
only the economic strikers were elig 
ible to vote, and not the replacements, 
because the statute was enacted to 
protect the working status of economic 
strikers, and the job rights of replace- 
ments were doubtful.°* A few years 
later the Board allowed both the eco- 
nomic strikers and the replacements 
to vote in an election when the strike 
was still current because both groups 


Drill Company, 124 NLRB, No. 157 (1959); 
Sea View Industries, 127 NLRB, No. 165 
(1960). 

* Bechtel Corporation, 127 NLRB, No. 110 
(1960); Larkin Coils, Inc., 127 NLRB. No. 
184 (1960). 

*Satorius and Company, 9 NLRB 19 
(1938); 10 NLRB 493 (1938) 
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“110 NLRB 1412 (1954) 


had legal claims to the available jobs.” 
Section 9(c)(3) incorporated in the 
Labor Management Kelations Act 
(Taft-Hartley) of 1947 prevented 
strikers who had lost their reinstate- 
ment rights from voting in represen- 
tation elections.°* However, Section 
702 of the Labor-Management Ke- 
porting and Disclosure Act of 1959 
permits economic strikers who are not 
entitled to reinstatement to vote in 
elections conducted within 12 months 
after the start of the strike. How- 
ever, these voting rights are to func- 
tion under such regulations that the 
Board determines are harmonious 
with the purposes and provisions of 
The unions are now con- 


the statute. 
tending that this section protects the 
employment status of economic strikers 


and gives them a legal claim to their 
jobs, especially during the 12-month 
period. 


In recent decisions dealing with the 
application and the interpretation of 
Section 702 of the Labor-Management 
Reporting and Disclosure Act of 1959 
the Board holds that economic strik- 
ers can legally vote in representation 
elections held within 12 months from the 
start of the strike, even though they 
have been permanently replaced and 
are not entitled to reinstatement. 
However, it is pointed out that these 
voting rights are conditioned by such 
regulations that the Board finds are 
consistent with, or in harmony with 
the purposes and provisions estab- 
lished by the new statute. In adjudi- 
cating this problem the Board has 
agreed that the voting eligibility of 
economic strikers in an election held 
after the effective date of the 1959 
amendments (November 13, 1959) 
will be governed by the amendments 
regardless of the fact that they had 


not become effective on the eligibility 
date set by the Board for voting in 
the election. In its recent rulings this 
Board has emphasized that it will 
determine the eligibility of economic 
strikers to vote on the basis of the 
facts and circumstances in each case 
rather than by formulating general 
rules and regulations. 


Nevertheless, this semijudicial body 
has established principles and stand- 
ards to be applied in the determina- 
tion of the voting rights of economic 
strikers and their replacements. For 
example, it has been ruled that eco- 
nomic strikers to be eligible to vote in 
elections must actually be on strike at 
the time of the election. On the basis 
of this standard the Board refused to 
accept or honor the ballots of replaced 
economic strikers where, prior to the 
date of the election, picketing and 
other forms of strike activity had 
ceased, or where the strike had ended.” 
Furthermore, the has estab- 
lished the rule that economic strikers 
lose their voting privileges if they 
obtain permanent employment with 
another employer, if their jobs are 
wholly eliminated or discontinued for 
economic reasons, and if they are dis- 
charged for misconduct which makes 
them unfit for re-employment. How- 
ever, economic strikers who are actu- 
ally convicted of assault while picket 
ing during a labor dispute are eligible 
to vote if the employer does not dis- 
charge them before their conviction 
and if he solicits them to return to 


soard 


work. 


Economic strikers who obtain tem- 
porary employment during the strike 
are eligible to vote. Also strikers 
who are laid off for economic reasons 


before the strike occurs, with the 


Rudolph Wurlitzer Company, 32 
NLRB 163 (1941). 

* Meridian Plastics, Inc., 
(1954). 


108 NLRB 203 
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% Martin Brothers Container Corporation, 
127 NLRB, No. 121 (1960); Wagner Electric 
Corporation, 127 NLRB, No. 123 (1960); 
Stanton Sterilized Wiping Cloth Company, 127 
NLRB, No. 122 (1960). 


March, 1961 @ Labor Law Journal 


understanding that they are to be re- 
called when business increases, are 
eligible to vote in a representation 
election. They retain their voting 
rights even if they are not recalled 
before the strike, especially if the em- 
ployer requests them to return to 
work after the strike has been called. 
Permanent replacements are not dis- 


quired to differentiate between the 
two types of strikes, and to determine 
the employment and voting status of 
the strikers involved. It has been 
established that unfair labor practice 
strikers and economic strikers who 
are eligible for reinstatement must 
make an unconditional request for 
such reinstatement. This created the 


problem of designating who should 
make the request, when it should be 
made, and when the request was un- 
It is also recognized that 


enfranchised by the amendments, 
therefore, they are eligible to vote. 
However, temporary replacements of 
economic strikers may be denied vot- 
ing rights in representation elections.°* 


conditional. 
strikers who are legally entitled to 
This survey of economic and unfair Teimstatement forfeit this right by en- 
labor practice strikes reveals the sig- gaging in violence unless this is con- 
the sociological truism doned by the employer. This has 

required the setting of standards to 

determine when the behavior of the 


strikers exceeds the bounds of permis- 
[The End] 


nificance of 
that you solve one problem by the 
creation of many others. The adjudi 
cating bodies, namely the Board and 
the appropriate courts, have been re- 


sible activity. 


QUARTERLY SURVEY OF CONSUMER BUYING INTENTIONS 


In early 1961, the proportions of consumers reporting plans to 
buy both new and used automobiles within the next six months was 


at about the same level as a year ago after having fallen below year 
The proportion reporting 


earlier levels in the second half of 1960. 


= ans to buy major household appliances was substantially smalle 
lans to buy I hold bstantially smaller 
: than a year ago, but about equal to the January, 1959 level. Plans to 

4 buy houses were also lower in January than a year earlier. Aggregate 


plans to buy both automobiles and household durable goods showed 
little change from October, 1960 to January, 1961, compared with a 
sharp decline in the corresponding period a year earlier. The sharp 
reduction last year, however, reflected in part the exceptionally high 
level of plans reported in October, 1959. These findings are based on 
data from the January Survey of Consumer Buying Intentions, con 
ducted for the Board of Governors by the Bureau of the Census. 


The proportion of families reporting a decline in income from a 
year earlier was higher in January than at any time during 1960, al 


though the proportion reporting increases continued larger than the 
proportion reporting declines. Consumer expectations regarding future 


income prospects remained about the same as in other surveys. 


NLRB, No. 186 (1960); Hand M Knitting 
Mills, Inc., 128 NLRB, No. 49 (1960). 


* Oates Brothers, Inc., 127 NLRB, No. 183 
(1960); W.. Wilton Wood, Inc., 127 NLRB, 
No. 185 (1960); Helen Rose Company, 127 
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The Jurisdictional Problem Between State 
and Federal Mediation Agencies 


By WILLIAM WEINBERG 


This article discusses the flaws in the relationship between state and 
federal mediation agencies and concludes that the problem of jurisdiction 
tends to relieve the parties of the mature assumption of their own responsi- 
bilities. The author is staff mediator, New Jersey State Board of Mediation. 


HE PRESENT METHOD of government-sponsored mediation 

is not working well. The jurisdictional problem is the key failure. 
The problem is inherent in the need for several levels of mediation 
agencies. This stems not from the functional needs of the parties, 
labor and management, but from the constitutional and administrative 
organization of the governments themselves. Most labor disputes are 
local disputes and lend themselves well to their resolution on the local 
level. It is the rare dispute which is felt other than locally... For 
example, the national emergency dispute occurs perhaps once a year.’ 
The well-remembered disputes which dominate the headlines and 
which, unfortunately, generally comprise the public’s conception of 
industrial disputes are surprisingly few. A ten-year survey showed 
less than 50 important disputes ranging from important local disputes 
to those which could easily qualify as near emergency disputes. If the 
national emergency disputes and the atomic energy disputes were 
added to this list of important disputes, the total of these major dis- 
putes would be less than 100 for the decade.* The typical industrial 
dispute, which makes up the bulk of the statistics, is unnoticed outside 
the locality, or specialized market or product situation. 


*There is no statistical analysis, compilation or satisfactory definition of 
“local disputes.” <A fair approximation may be inferred on the basis of size. 
Most small disputes are felt locally. Most large disputes are felt nationally. Of 
course at times a small dispute may have national effects, but this is rather rare. 
Exhibit A contains Bureau of Labor Statistics tables showing “work stoppages 
by size of stoppage.” It is obvious from a glance at the BLS figures that most 
disputes are small and a few large disputes have a very decided effect on the 
numbers involved on strike. (See Exhibit A.) 


* The best summary of the problem is Irving Bernstein, Harold L, Enarson, 
R. W. Fleming (eds.), Emergency Disputes and National Policy, IRRA Publication 
No. 15 (New York, Harper and Brothers, 1955). The disputes are treated 
briefly in the Federal Mediation and Conciliation Service, Annual Reports. 

* Federal Mediation and Conciliation Service, Tenth Annual Report, 1957, 
pp. 9-26. Not all these disputes were mediated. Not all went as far as strike 
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The problem is not one of states 
rights. Although it may be argued 
as such by others, this paper will 
ignore the constitutional problem of 
rights. This paper is not concerned 
with the abstract rights of govern- 
ment bodies. The focal point here is 
the function of mediation agencies. 
The purposeful functioning of an effi- 
cient mediation system which will serve 
the needs of the parties involved in an 
industrial dispute will at the same 
time serve the needs of government 
by assisting the parties to reach a 
meeting of minds in the resolution of 
their differences. 


The state executives must have 
some method for both aiding the reso- 
lution of industrial disputes and in- 
forming themselves of the practical 
realities and the diverse ramifications 
of the disputes. In terms of the need 
for administrative intelligence, the 
problem must be presented and under- 
stood in terms of the parties them- 
selves. Therefore, it must be analyzed 
by someone who is removed enough 
to present it with understanding, ob- 
jectivity, and most important, with a 
keen eye toward its resolution. 


Whether it is violence, community 
hardship, a company verging on col- 
lapse, or a union being beaten into 
dribbling back to work without a con- 
tract—regardless of the cause, people 
turn to the local executive authority. 
They will appeal to the mayor or the 
governor. The editorial column and 
the letters to the editor will question 
the executive role. If the strike con- 
tinues long, or if any crisis bargaining 
situation continues, the merchants visit 
with the town council, send delega- 


Footnote 3 continued 

action. They range from the New York City 
newspaper strikes, through the Boston 
Market Terminal (fresh food) to the major 
industry-wide disputes such as steel, auto, 
petroleum, etc. The Federal Mediation and 
Conciliation Service, Eleventh Annual Re- 


Mediation Agencies 


tions to the governor, but they very 
rarely question congressmen, sena- 
tors, or the president. With the ex- 
ception of the few prominent national 
disputes, the focal point is a local 
problem. 


The executive branch needs a pro- 
fessional who can help solve the col- 
lective bargaining problem before it 
evolves from a simple economic prob- 
lem into a complex political battle. If 
state mediation agencies had not de- 
veloped, the governors would have 
invented them in self-defense. The 
creative attractiveness of mediation 
is appealing to the executive; it solves 
problems in terms that the parties in 
conflict find acceptable. It exists in 
terms of a mutual meeting of minds. 
When a dispute is resolved there is 
rarely any residue to haunt the 
executive. 

It is obvious, then, from the admin- 
istrative point of view, that a state 
government in an industrialized economy 
must maintain mediation functions 
and agencies. To the necessity of 
working with the needs of the parties, 
is added the role of the state execu- 
tive as the focal point of the accumu- 
lated pressures that are mobilized by 
any labor dispute, be it local or na- 
tional. 

Just as there is need for state medi- 
ation to handle the local problems, so 
there is need for the executive branch of 
the national government to utilize 
effectively a mediation agency. The 
president must have mediation func 
tions to handle the disputes of a multi- 
state nature, those that affect the 
national defense and those few dis- 
putes that create a national emer- 


port, 1958 included local public utilities and 
Kansas City grain elevators, While there 
may be some difference of opinion about 
the types of disputes included, no important 
disputes were omitted by the Federal 
Mediation and Conciliation Service lists, 
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Exports of electronic products from 
the United Kingdom to the United 
States in the first nine months of 1960 
totaled approximately $13.7 million, 
a 3 per cent drop from the corre- 
sponding period of 1959.—United 


States Department of Commerce. 


gency. While disputes of national 
importance may be relatively few, 
their infrequency should not mask 
their importance. It is in these na- 
tional disputes that the fundamental 
trends in collective bargaining are 
established. Their importance to de- 
fense and the national economy 1s 
usually obvious enough. There is no 
questioning of the need for a Federal 
Mediation and Conciliation Service. 
The open question is the scope of its 
activities and the problems of profes- 
sional behavior. 


The present system makes for over- 
lapping of agencies. When the Labor 
Management Relations Act of 1947 
was enacted, it recognized the reali- 
ties of what had happened in the 
mediation field. At that time the 
United States Conciliation Service 
was subject to some criticism. Not 
all this criticism was justified. For 
example, the charge of bias was prob- 
ably more accurately a problem of 
competence rather than prejudice. 
The agency lacked the degree of pro- 
fessional recognition and status that 
was felt necessary for so responsible 
a functior. Some of the states, be- 
cause of their own practical needs, 
had developed efficient, well-recognized 
mediation agencies. These agencies 
met the standards of acceptance, not 
only of the parties, where it really 
mattered, but also of their state gov- 
ernments academicians. The 
other states varied. Most had little 
practical concern to assert themselves. 


and 


Some had agencies that may fit the 


needs of the executive branch, but 
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were not too greatly concerned with 
the professional satisfaction of the 
needs of the parties. The real prob- 
lem of overlapping developed between 
the federal agency and those states 
who have assumed their full responsi- 
bility both to the parties and to them- 
selves and have developed an efficient 
professional agency free from the 
vicissitudes of political patronage. 
The few professionalized state medi- 
ation agencies serve as a clear beacon 
for others. 

The key wording pertinent to this 
problem or jurisdiction is in the Labor 
Management Relations Act of 1947, 
Title II, Section 203(b): 

“The Service may proffer its serv- 
ices in any labor dispute in any indus- 
try affecting commerce, either upon 
its own motion or upon the request 
of one or more of the parties to the 
dispute, whenever in its judgment 
such dispute threatens to cause a sub- 
stantial interruption of commerce. 
The Director and the Service are di- 
rected to avoid attempting to mediate 
disputes which would have only a 
minor effect on interstate commerce if 
State or other conciliation services 
are available to the parties. " 

Also, Title II, Section 202(c), which 
says In part: 

lish suitable procedures for coopera- 
tion with State and local mediation 


may estab- 


agencies. 

In the many years of experience 
under these clear straightforward 
sentences, the FMCS has interpreted 
“minor” to mean a mere handful of 
employees, and the term ‘substantial” 
has varied in interpretation with the 
case load of the federal mediators. 
During busy seasons the term has a 
definition that differs from the slack 
seasons. “Substantial” has been in- 
terpreted usually to mean all but the 
most trivial of disputes. The inter 
pretation of that abused term has 
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According to 1958 Bureau of Labor 
Statistics estimates, 3.3 million women 
were members of labor organizations. 
They accounted for 18 per cent of all 
women in the labor force.—Depart- 
ment of Labor, 1960 Handbook on 
Women Workers. 


generally put “substantial” well on 
the other side of “minor.” 

The statistics of the FMCS show 
that the vast majority of its cases 
are small.* The very few large cases 
account for most of the manpower in- 
volved in labor disputes. Almost 85 
per cent of the cases were composed 
of units with less than 1,000 workers. 
But they represented only about 25 
per cent of the number of employees 
in the bargaining unit, or about 15 
per cent of the workers in the estab- 
lishment. Consider the units of less 
than 500 workers, about 74 per cent 
of the cases were in this category. 
They concerned about 16 per cent of 
the employees in the bargaining units 
and only less than 10 per cent of the 
total number of employees in the 
establishment. Cases of less than 100 
workers accounted for over 30 per 
cent of FMCS cases and this totals 
to about 2'2 per cent of total workers 
in bargaining units and less than 1% 
per cent of the total workers in the 
establishment. Finally, cases under 
50 employees totaled 12.7 per cent, 
but they accounted for .6 per cent of 
employees in the bargaining unit and 
.3 per cent of the number of employees 
in the establishment. The vast ma- 
jority of FMCS cases just do not have 
a “substantial” impact on commerce. 

A state agency, such as the New 
Jersey State Board of Mediation, feels 
that most labor disputes are local dis- 
putes and can be best settled on the 


Federal Mediation and Conciliation Service, 
Twelfth Annual Report, 1959, p. 18, which 
is reproduced as Exhibit B. “The data 
shown . . . for fiscal year 1959 are gen- 
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local level. A food canning plant 
employing several thousand people is 
a local dispute. A machine shop em- 
ploying 50 skilled men making highly 
specialized equipment for atomic en- 
ergy agencies or space agencies may 
be properly within the purview of the 
FMCS. But they are inclined to take 
a quizzical attitude about the neces- 
sity of taxis shuttling soldiers return- 
ing to Fort Dix from their evening 
pass in Trenton. Yet the FMCS has 
assigned their mediator to this type 
of dispute. 

Plants in negotiations as part of a 
company-wide, industry-wide, or any 
type of multiunit bargaining that 1n- 
volves units beyond the state, quite 
properly belong in mediation under 
the auspices of the FMCS. Certainly 
it has never been a matter of conten 
tion that disputes affecting the na 
tional health and safety belong anywhere 
other than with the FMCS. 

Public utility disputes represent a 
unique category. These enterprises 
are completely enmeshed in the state 
administrative and economic fabric. 
State commissions regulate their rates, 
methods of operations, rates of re 
turn, and other phases of operating a 
quasi-public enterprise. It is difficult 
to reconcile the close dependence of 
public utilities to the state govern 
ment structure and any type of federal 
mediation activity. Public utilities 
quite properly fall into the sphere of 
state mediation activities. 

The problems of state mediation 
agencies must be divorced from those 
of state labor relations agencies.’ The 
problems are not the same. Labor re 
lations agencies administer and en- 
force laws that of necessity must limit 
the actions of individuals and groups 
in labor relations activities. 
erally consistent with those for 1958 and 
earlier years.” 

°A few states do maintain both functions 


within the same agency. 
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Mediation agencies, by contrast, are 
government sponsored, but their func- 
tion is entirely within the framework 
of private decision-making. The 
mediator is a professional, sponsored 
by the government, whose purpose is 
to aid the parties to come to their 
own decision. The mediator is de- 
voted to the concept of meeting of 
minds. He is not an enforcement 
agent. He not substitute his 
preconceptions of the public weal for 
that of the will of the parties. In col- 
lective bargaining the sum of the bar- 


de CS 


gaining decisions is the public weal. 
The mediator assists in the more ef- 
ficient making of private decisions. 


Efforts in the past by mediation 
agencies to discuss the “‘no man’s land” 
and pre-emption problems in terms of 
the National Labor Relations Board 
and state labor relations boards ig- 
nored the basic differences between 
the administration of a law and the 
mediation of industrial disputes not 
in terms of law, but in terms of the 
meeting of minds of the parties. More 
important, the Labor Management 
Relations Act set up different criteria 
for jurisdiction for the National Labor 
Relations Board as being quite differ- 
ent from those set up for the Federal 
Mediation and Conciliation Service. 
The limit of “substantial” interruption 
of commerce was purposely put into 
the act to keep the FMCS out of the 
local disputes which state agencies 
could handle best. It was a deliberate 
statement of policy 
little misunderstanding of its purpose. 


Yet the act the FMCS 
broader latitude in those states which 


there could be 


allowed 


had not assumed their mediation re- 
sponsibilities. The jurisdictional prob- 


lem exists in those states which have 


* Federal Mediation and Conciliation Serv- 
ice has no published statement of objective 
jurisdiction 


their 
the 


standards for asserting 


They seem to 
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varv with regions 


been performing mediation functions 
on a high professional level. These 
states have professionalized their serv- 
ices because of the economic needs of 
their industrial environment, and the ad- 
of their govern- 
done under the 


needs 
was 


ministrative 
ment. This 


expressed encouragement of national 


legislation which recognized their 


contributions to industrial peace. 


A major flaw in the relationship of 
state and federal agencies is the diff- 
culty of drawing the line between 
them in terms of numerical designa- 
tions. The FMCS is inclined to view 
enterprises with less than 50 employees 
as being minor, and this is not always 
adhered to with fidelity. Plants with 
51 employees are viewed as_ being 
“substantial” in terms of their effect 
on interstate commerce.*® States are 
strongly opposed to this type of down- 
grading of their activities. The states 
are of the viewpoint that a substantial 
impact on interstate commerce should 
be reserved for those disputes quite 
obviously with an impact beyond the 
A plant manufacturing food 


locality. 
even though several thou- 


products 
sand may be involved in strike action— 
has little impact on the national econ- 
omy. ‘The warehouses may be filled 
with their easily stored canned goods. 
Shortages in scattered markets may 
be supplied by other plants and ware- 
houses. In spite of the numbers on 
strike, its effects are strictly local. 
Also important in attempting to 
find the line between the agencies is 
the historical background of the law. 
The the terms “substantial” 
and “minor” to set the limits to the 
activities of the FMCS, coupled with 
the provisions allowing the develop- 


use of 


ment of procedures for the coopera- 


generous, since 


Conciliation 


use of 50 workers may be 
the Federal Mediation and 
Service statistics (Exhibit B) show over 12 
per cent of their cases have under 49 workers 
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tion of state and federal mediation 
agencies, was tied directly to Con- 
gressional and national recognition 
that in many states the parties found 
the state mediation agency acceptable 
and necessary in the settlement of 
labor disputes. This use of the term 
“substantial” was a unique limitation 
on the concept of interstate commerce 
in federal legislation. Those sections 
of the Labor Management Relations 
Act touching on mediation and the 
state-federal jurisdiction problem were 
written with the consent, advice and 
encouragement of officials of state 
mediation agencies. These people 
were active and instrumental in the 
wording and in the discussions of 
these changes in legislation. The 
state officials at that time were clearly 
sure the problem was resolved that 
FMCS was to handle national dis- 
putes and the states were to handle 
local disputes. 


In all fairness to the FMCS, some 
of the efforts to professionalize the 
service have resulted in more friction 
with the states. It is difficult to evalu- 
ate statistically the work of an agency 
or individual The most 
evident method of assessment is the 


mediator. 


case load. This has a major flaw—a 
mediator may work prodigiously and 
creatively on one case, while an in- 
competent colleague may fumble 
through ten solicited cases. In spite 


* Federal Mediation and Conciliation Serv- 
ice, Twelfth Annual Report, 1959, pp. 16, 40. 
Closed after “formal mediation” are 7,178 
Listed in the “mediator class” are 
purposes of this 


cases. 
213 mediators, but for 
study the 16 men included among the 213, 
but who are either regional directors, as- 
who were in 

counted as 


sistant regional directors, or 
the Washington Office, 
eight, since they do not mediate full time 

*New Jersey State Board of Mediation, 
Annual Report, 1958-1959. Table I listed 
256 cases. Four staff mediators handle the 
mediation cases. One, classified as a media- 
tor handles the arbitration panel and has 
he does not mediate. 


were 


administrative duties; 
The Secretary of the 


Joard mediates occa- 
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of its limitations, the case load is an 
important measurement of mediation 
activity and contribution. It is tempt- 
ing, therefore, to seek cases to enhance 
the individual’s or agency’s statistics. 
There is also an alluring appeal in a 
multitude of disputes of lesser signifi- 
cance to mask failure to participate 
meaningfully in major disputes. Those 
who evaluate an individual or an 
agency are concerned with statistics. 
The case load is one of the most im- 
portant criteria of measurement by 
legislative appropriations bodies, state 
and federal. 

One of the effects of professionaliza- 
tion was to increase the self-felt need 
by many federal mediators to exert 
themselves into industrial disputes that 
were considered beyond the periphery 
of the FMCS jurisdiction. Frankly, 
it is difficult for a mediator to avoid 
taking almost any type of case, or 
asserting himself into cases not in 
need of mediation, when he is quite 
conscious of someone counting the 
number of cases he is handling. 


Most professionalized state media- 
tion agencies have an average case 
load that is strikingly larger than that 
shown by the FMCS: 

FMCS (1958 - 1959) —35;* New 
Jersey (1958-1959)—57 ;* New Jersey 
(1959-1960)—55; California (1959)— 
65;"° Connecticut (1959-1960) — 45 
to: 


sionally. He was given the same statistical 
value granted the FMCS personnel who 
were listed as mediators, but who had ad- 
ministrative duties as well, Also NJSBM, 
Annual Report, 1959-1960, Table I. 

*California State Conciliation 
The Adjustment of Labor-Management Dis- 
putes in California, 1959. This average ex- 
cluded “related which accounted 
for a large number of cases but they were 


Service, 


” 
services 


not mediation cases directly. 

” Connecticut Board of Mediation and 
Arbitration, Annual Report, 1959-1960. This 
varies with the weights given the number of 
staff and board 


cases mediated by the 


members 
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The failure to resolve the juris- 
problem has encouraged 
for cases. This becomes 
especially acute during periods when 
industrial disputes decline. When 
there are not enough cases to keep 
all mediation agencies busy, the parties 
involved in an industrial dispute sud- 
find they are the subject of 
much concern and solicitude on the 
part of the mediators in the field. 
Administrative pressure has increased 
this os press for cases. Com- 
for cases is a demeaning 
process. It *e no more justifiable in 
mediation than it is in other profes- 
Mediation’s equiva- 
can easily 


dictional 
competition 


denly 


petition 


sional activities. 
lent of ambulance chasing 
be camouflaged by the agency's pro- 
cedural requirements of inquiry. When 
the regulations of the agency has the 
mediator ask the parties about their 
size, and if they are in interstate com- 
merce, it is the rap at the customer’s 
door. When the agency's procedures 
has the mediator tell the parties he 
to the negotiations by 
and has prec- 
agencies, it does 
the door of the 
negotiating room. It 1s even more 
effective than handing the accident 
victim a calling card as he is being 
lifted into the ambulance. Thus, it 
is short of the professionalized idealiza- 
tion of the parties requesting media- 
tion when they are in need of outside 
assistance to help them develop a 
meeting of minds. 


is “assigned” 
the federal government 
other 
into 


edence over 
put the foot 


The case load problem has another 
It may be used to justify ap- 
salary increases and staff 
expansion. It may forestall staff con- 
traction, especially if the agency is 
under constant criticism of being over- 


facet. 
propriati ms, 


staffed or underworked. 


William H. McPherson, “ 
Variations on the Mediation 
6 Lapor Law Journar 525 (August, 
The European agencies seldom use 
than one mediator. He also notes there are 
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more 


European 
Theme,” 
1955). 


The strangest result of efforts of 
state and federal agencies to resolve 
their differences is the practice of 
“joint mediation”: the use of two, 
possib ly more, mediators, repensent- 
ing different mediation agencies. 
This has served to minimize inter- 
Some of the states 
formerly in the vanguard of action 
against federal mediation are now 
placid. They claim to have worked 
out their differences with the FMCS. 
For many this solution has been the 
system of joint mediation by both 
state and federal meditors, euphemis- 
tically known as “duets.” 

Duets have worked most efficiently, 
not in terms of effective service to 
the parties, but in terms of resolving 
the most difficult of mediation bureau- 
cratic problems: the case load. It en- 
ables two agencies to chalk up one 
case each. In effect it doubles the 
statistics. Both agencies are happy. 
They may now minimize their former 
criticism and they may now m< iximize 
their mediation activity statistically. 
It is doubtful if this is what the legis- 
lators had in mind when they wrote 
into the law the hope of state and fed- 
eral cooperation in mediation. The 
uninformed public may think the more 
mediators the quicker the settlement, 
but it is doubtful if the parties are 
served better by a platoon of media- 
tors rather than the solitary expert. 


agency criticism. 


Paradoxically, the staff mediators 
are not quite as elated with this s« u- 
tion. It does aid them in eliminating 
some of the more pugnacious aspects 
of competitive solicitation of cases. 
Yet it offers practical problems to the 
In mediation 
two mediators necessarily 
more effective than one. Three media- 
tors can be so paralyzing as to force 


conscientious mediator. 
are not 


fewer problems in Europe of mediators 
ssdnatien cases before they are needed, call- 
ing conferences even though they may be 
building of 


fruitless, and less aggressive 


case loads. 
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Stoppages beginning in 1959 


Percent 


Size of stoppage (number 
of total 


of workers involved) Number 


All sizes 3,708 100.0 
6 and under 20 660 17.8 
20 and under 100 1,443 38.9 
100 and under 250 728 19.6 
250 and under 500 380 10.2 
500 and under 1,000 252 6.8 
1,000 and under 5,000 207 5.6 
5,000 and under 10,000 18 B 


10,000 and over 20 


June, 1960, p. 612 


EXHIBIT A 
Work Stoppages, by Size of Stoppage, 1959 * 


Man-days idle during 
1959 (all stoppages) 


Workers involved 


Percent 
of total 


Percent 


of total Number 


Number 


1,880,000 100.0 69,000,000 100.0 
7,550 0.4 131,000 0.2 
69.200 3.7 1,290,000 1.9 
115,000 6.1 1,970,000 2.9 
130,000 69 1,930,000 28 
175,000 93 2,790,000 4.0 
418,000 22.3 8,140,000 11.8 
118,000 6.3 1,910,000 2.8 
845,000 45.0 50,800,000 73.7 


* United States Department of Labor, Bureau of Labor Statistics, Monthly Labor Review, 


the parties into direct clandestine 
negotiations, and if the parties are 
charitable, they may allow the media- 
tors into the final formal session to 
go through the motions of sealing 
the deal. 

At times duets may be effective. 
Two mediators who know each other 
well, understand each other, and who 
can utilize their different personali- 
ties constructively, may be effective. 
But this type of mediation is rare and 
few mediators have experienced it. 
At best the duet is marked by an edgy 
strained tolerance, as two experts in 
disputes settlement exert themselves 
grimly with spartan disciplined resolu- 
tion in order to avoid becoming em- 
broiled between themselves, as they 
attempt to settle differences of others. 

The tragedy of the easy obvious 
solution of the jurisdictional problem 
by use of duets is its combination of 
inefficiency with bureaucratic waste. 
It just does not work well. The 
parties do not ask for it. They may 
accept it because they do not want to 
be responsible for putting anyone out 
of work, especially someone not on 
their payroll. Unfortunately, the parties 
have a resigned acceptance of the 
participation of the government func- 
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tionary. The mediators do not like 
it. If they accept it, it is because duets 
have eliminated in a practical way 
the obnoxious problems of jurisdic 
tional entanglements. 

The duets, too, are a strange phenom 
enon from a governmental point of 
view. State agencies are willing to 
assume their responsibilities. They 
are willing to aid labor and manage 
ment resolve their industrial disputes. 
In spite of the state agency being 
available and involved, the federal 
agency insists it should also assert 
its authority and jurisdiction. The 
obvious bureaucratic solution of send- 
ing two agencies where one should 
suffice is wasteful and can be justified 
only in terms of administrative tran- 
quility, certainly not in terms of effi- 
ciency or service. 

Some of the industrialized states 
have demonstrated their willingness 
to assume the responsibility, both 
financially and professionally, of media- 
tion activity. This is all the more 
dramatic because of the tendency of 
the states to allow the federal govern- 
ment the honor of picking up the tab 
for many other types of services. 
These states are willing to assume 
their responsibility because they have 
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to live with the majority of disputes 
which are local. They must have a 
professional agency to provide con- 
structive assistance to the parties and 
to the representatives of the public. 
They recognize the value of more 
efficient resolution of labor disputes. 

It is just as obvious that the fed- 
eral government has a need for the 
mediation function. The president 
faces the pressures generated by the 
national emergency disputes, or the pub- 
licized dramatic national dispute which 
may fall short of being an emergency, 
but manages to generate enough heat 
to stir the executive branch. To this 
must be added the disputes which 
are beyond the range of state and 
local governments—multiunit bargain- 
ing located in several states, important 
defense plants, and disputes in states 
where there is no effective mediation 
agency. 

The needs of a federal 
agency should demand the highest 


mediation 


level of professional personnel. It 


must of necessity be an elite group 
of experts skilled in disputes settle- 
ment. It is sheer waste of the potential 
of an agency to have their personnel 
not only available but aggressively 
seeking all but the most minute cases, 
doubling the efforts of local agencies, 
and doing this in spite of legislation 
written to minimize their local role. 
Elimination of the FMCS from local 
disputes and increased professionaliza- 
tion of that agency would certainly 
enhance the agency and establish a 
truly elite group of experts in the 
field of mediation. The FMCS could 
then move effectively. to encourage 
those industrialized states who have 
not yet established an acceptable pro- 
fessional mediation agency. 


Joint participation may be necessary 
in some disputes. There are a small 
number of disputes which demand 
both agencies to participate. Where 
there are institutional imperatives 
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that must be met, there should be 
mechanics worked out that would 
allow some type of joint effort. But 
for most cases it is sheer waste. 


A defect in the concept of media- 
tion agencies becoming increasingly 
dependent on degrees of solicitation 
of cases is that it marks a distinct 
departure from the goal of collective 
bargaining as a self-effectuating process. 
It develops, instead, increased de- 
pendence on government assistance. 
There is nothing immoral or bad about 
government assistance in itself, but 
the institution of collective bargain- 
ing has as one of its sturdiest pillars, 
the meeting of minds as the result of 
the acquiescence of the parties them- 

They wrestle with the prob- 
They resolve them. They live 
with the results. They are responsible 
for their own acts. The goal of any 
agency involved in collective bargain- 
ing should be to aid the parties to 
resolve their problems by themselves. 
Mediators should not be trying to 
get into cases, they should be trying 
to keep out. They should be develop- 
ing techniques to encourage the parties 
to maturity, rather than dependence 
on the paternal agency. 


selves. 
lems. 


Solicitation of mediation cases works 
in the opposite direction of the pur- 
poses of mediation. It enables the 
parties to neglect their ultimate role 
of mature disputes resolution through 
a meeting of minds. It helps develop 
an abdication of responsibility and it 
increases the the mediation 
agency as a permanent fixture when 
it should be a last resort. 


role of 


An unfortunate aspect of competi- 
tion between the mediation agencies 
is its destructive characteristics. The 
easiest type of criticism is an attack. 
Much of the level of critical evalua- 
tion between state and federal agencies 
has been at the lowly level of personal 
attack, destructive criticism, and ad- 
ministrative mayhem aimed at the 
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Cases 


Number Percent 


Total 7,178 100.0 
1,000 or more 1,110 15.5 
500 through 999 760 10.6 
100 through 499 3,137 43.7 
50 through 99 1,261 17.5 
1 through 49 910 12.7 


EXHIBIT B 


Workers Involved in Dispute Closed After Formal Mediation by the Service 
by Size of Bargaining Unit and Establishment, Fiscal Year 1959 * 


Number of employees 


In bargain- In estab- 
ing unit Percent lishment Percent 
3,275,342 100.0 8,456,322 100.0 
2,469,308 75.4 7,136,561 84.4 
273,854 8.4 511,442 6.0 
451,066 13.8 691,946 8.3 
61,762 1.8 88,489 1.0 
19,352 6 27,884 


* Federal Mediation and Conciliation Service, Twelfth Annual Report, 1959, p. 18. 


+ 


Cumulative Cases + 


Number Percent 
7,178 100.0 


6,068 84.5 
5,308 73.9 
2,172 30.7 


910 12.7 


“Cumulative Cases’’ was not 


+ Column 


part of the FMCS chart; it was added by the author. 


Total 
999 and less 
499 and less 
99 and less 
49 and less 


complete weakening of the opponent, 
if not his total destruction. It rarely 
has been constructive. When the 
mutual criticism was vague enough 
for both to engage in meaningless 
broad platitudes, then avowals of good 
will prevailed, but the problem con- 
tinued to fester. 

With the agencies so deeply in- 
volved in competition, it is no wonder 
that some of the parties join in the 
spirit of competitive mediation agencies. 
Here the agencies are hoisted by their 
own proverbial petards. There are 
the two mediators shifting from foot 
to foot as one tells the other the com- 
pany really loves him, while the 
other counters with the declarations 
of the affections of the union. Each 
party prefers his own agency. The 
parties have entered into the joys of 
competitive mediation; each has his 
own man. The only phase not yet 
developed by professional govern- 
mental mediation agencies is a super- 
agency to mediate between the media- 
tion agencies. 

The jurisdictional problem has pointed 
directly to a failing inherent within 
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the majority of mediation agencies, 
state and federal, an inclination to 
regard the mediation function as an 
end in itself. The perpetuation of the 
institution becomes foremost. The 
preservation of the agency and staff 
dominates any other goal. In the 
morass of conflicting bureaucracies 
the function of mediation is lost as 
the agencies flounder in the depths of 
self-created problems. 

To get back to first principles, 
collective bargaining is industrial self- 
government. Two institutions, man- 
agement and labor, by artful use of 
economic pressure, or more usually, 
the threat of economic pressure plus 
rational discussion, resolve their dif- 
ferences over wages and conditions 
of employment and reach a meeting 
of minds, which is embodied into the 
labor contract. Essential to all this 
are the concepts of collective bargain- 
ing as industrial self-government, the 
function of economic pressure as a 
means of achieving agreement, and 
the meeting of minds through a will- 
ingness to acquiesce. Basically, it is 
a self-effectuating process. 
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In spite of the legislative steps taken 
over several generations, the vital 
functions of collective bargaining are 
still within the hands of the parties 
and the role of the governinent is still 
primarily concerned with either the 
prebargaining process, the nonbar- 
gaining or peripheral aspects of col- 
lective bargaining, such as internal 
union government, reporting and dis- 
closing, or regulation of activities to 
set some rules to protect the indi- 
vidual, etc. Mediation has been and 
is still conceived to be a part of the 
collective bargaining process. It is 
not a substitute for collective bar- 
gaining. It must be conducted within 


LABOR DEPARTMENT SUPERVISES FIRST UNION ELECTION 


the needs of labor and management. 
It must function as part of a system 
that allows the parties the responsi- 
bility for their own decisions. It must 
allow for the government to have as 
its goal the assistance of the parties 
in reaching their own agreement. The 
trend of increased government assump- 
tion of an aggressive role in getting 
into the bargaining session only lessens 
the mature self-reliance of the parties 
in collective bargaining. The juris- 
dictional problem has lessened the 
pressure on the parties for the mature 
assumption of their own responsibilities. 


[The End] 


The first “rerun” of a union election pursuant to court order under 
| the Labor-Management Reporting and Disclosure Act of 1959 was 


of Labor-Management Reports 


Commissioner John L. 


conducted in Jacksonville, Florida. 
The election was supervised by the Department of Labor's Bureau 
the agency established 15 months 


| ago to administer the newest labor legislation. 
Holcombe stated that while the election 


} 
| was supervised by the BLMR the rerun actually was conducted by the 
union—the Independent Workers Union of Florida. It affected 700 


shipbuilding firm. 


to void the election. 


supervision. 


| Department in the election. 


IWUF members employed by the Gibbs Corporation, a Jacksonville 


The rerun was the result of a complaint filed with the Bureau 
alleging violation of the LMRDA in an election held January 23, 1960. 
Following a BLMR investigation, and failure to obtain voluntary 
compliance, the Secretary of Labor filed suit on September 28, 1960, 


In his suit the Secretary charged three violations of Title IV of 
the act: failure to observe the secret ballot requirement; failure to 
provide for a board of elections to count and announce the vote as 
required by the union’s own constitution; and failure to give the 
required 15-day mailed-to-the-home notice that an election was to be held. 

The case went before Judge Bryan Simpson, United States Dis- 
| trict Court, Jacksonville. On January 4, 1961, the union agreed to 
“stipulations,” and Judge Simpson approved a consent decree provid- 
ing for a new election to be held under the Secretary of Labor’s 


Commissioner Holcombe appointed the parties to represent the 
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A Community View of Health Plans 


Under Collective Bargaining 
By ANNE R. SOMERS 


This paper was presented at a joint session of the American Public 
Health Association and the Group Health Association of America last 
November in San Francisco. It is based, in part, on a forthcoming 
book, Doctors, Patients, and Third Parties, by Herman M. and Anne R. 
Somers, to be published by the Brookings Institution. Mrs. Somers, 
research associate at Haverford College in Pennsylvania, is adviser 
to the Foundation on Employee Health, Medical Care and Welfare, Inc. 


rT’ HE quantitative effects of negotiated health plans are fairly 

well known. By the end of 1958, about 36 million persons— 
employees and their dependents—were covered by collectively 
bargained plans. This represents less than one third of all health 
insurance enrollees but the influence of the negotiated plans extends 
far beyond this minority. The history of United States industrial relations 
clearly indicates that unions exert a powerful pattern-setting influence 
even on unilateral employee benefit programs. There is no doubt that 
the negotiated plans—backed by the strength and drive of organized 
labor—have been the major force behind the phenomenal growth of 
all employee plans during the past 15 years. And employee plans now 
account for about three fourths of all health insurance enrollment and 
premium payments. Thus the influence of organized labor and cor- 
porate management on the over-all expansion of private health insur- 
ance has been tremendous. 


When we turn from a purely quantitative to a more qualitative 
evaluation the record is not so clear-cut. I shall just list some of the 
most frequently heard judgments—both positive and negative. Those 
who stress the negative generally point first to an alleged large-scale 
waste of funds. Some of this waste, it is claimed, is due to outright 
corruption; more of it to indifference; even more to well-intentioned 
incompetence and inexperience. Another charge—heard chiefly among 
medical care “sophisticates”—maintains that the negotiated plans, with 
their relentless drive for the best possible buy for their own members, 
have brought about the probable defeat of community rating, which 
some experts believe could lead eventually to the defeat of all private 
health insurance. 
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Thirdly, there are complaints as to 
the effects of these big plans on the 
doctor-patient relationship and on the 
quality of medical care. A more so- 
phisticated variation on this theme 
stresses the danger to the community 
at large of the concentration of so 
much power over the distribution of 
the nation’s medical dollar in the 
hands of untrained laymen with spe- 
cial interest attachments. 


Finally, there are those who see 
in the great gains that have undeni- 
ably accrued to the beneficiaries of 
these plans the emergence of a new 
class structure in American society. 
A new hierarchy of medical care 
privilege may be in the making, 
they say: those who do, and those 
who do not, have access to employ- 
ment-related health benefits. The new 
elite among medical care consumers 
are those employed by large corpora- 
tions or government, including the 
military. At the top is the executive 
who is frequently eligible for a thor- 
ough annual physical examination at 
the expense of his company as well 
as generous insurance benefits. In 
many corporations the rank-and-file 
worker also has access to first-rate in- 
dustrial medical services, as well as to 
medical care under workmen’s com- 
pensation, and health insurance cov- 
erage for himself and his family. By 
contrast, farmers and other  self- 
employed, the aged, the unorganized, 
employees of small companies, and 
the unemployed are grossly under- 
privileged. 

On the other side of the argument, 
there are many who claim that the 
collectively-bargained plans have been 
major contributors to the advance of 
United States medical care—qualita- 
tively as well as quantitatively. They 


point to the influence of the more ad- 
vanced plans on the general pattern of 


health benefits. Among the gains fre- 


quently credited to labor-management 
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pressure are the 70-day and 120-day 
Blue Cross service benefit contracts, the 
$300 and up surgical schedules which 
now go as high as $600 in some in- 
stances, the $7,200 and $7,500 Blue 
Shield family income limit with service 
benefits below that limit, the recent 
development of outpatient diagnostic 
coverage, and of prepaid dental and 
eye care plans. While not a major 
initiator of group practice prepayment 
organizations, the negotiated plans 
now account for a substantial portion 
of their enrollment and financial and 
moral support. The union health cen- 
ters, many of which pre-date collective 
bargaining in the medical care field, 
now depend almost entirely on collec- 
tive bargaining for their funds. Even 
major medical—which some segments 
of labor have so strongly opposed— 
has been described as an indirect 
tribute to collective bargaining pres- 
sure for more comprehensive coverage. 


With respect to the quality of care, 
labor spokesmen in particular often 
claim to have been in the forefront of 
the continuing drive to improve the 
value of medical care benefits and to 
build into the prepayment mechanism 
some reliable techniques of quality 
control, The experience of the UMW 
Welfare and Retirement Fund in 
fighting to improve the quality of care 
available to its beneficiaries is a 
dramatic case in point. No one whe 
has seen the beautiful new miners’ 
hospitals, rising like a mirage out of 
the gloom and squalor of the Appala- 
chian coal fields, can fail to be im- 
pressed by this argument. 


As to the aged and other under- 
privileged groups, labor again claims 
it has been their major champion. It 
has fought for and established the 
principle of pension-related health in- 
surance. It has worked for meaning- 
ful group-conversion rights. And 
when the costs of such privately- 
appeared to be 


financed benefits 
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In 1959 the average number of work- 
ers in all activities other than farm- 
ing was 52 million. The largest 
number of these—16.2 million— 
were employed in the nation's fac- 
tories (9.3 million in the manufacture 
of durable goods and 6.9 million in 
nondurable goods products).—The 
American Workers’ Fact Book, 1960. 


greater than industry and labor could 
handle alone, it took the lead in urg- 
ing health insurance for the retired 
under the social security system. 

The whole concept of a new class 
structure is dismissed as a naive mis- 
interpretation of the typical process 
of social change in a democratic 
society. Social progress, labor spokes- 
men maintain, is always uneven. One 
makes gains where one can and then 
tries to generalize these to broader 
groups. This has been the pattern 
with respect to minimum wages, 
shorter working hours, old age pen- 
sions, unemployment insurance, etc. 
They hope it will be true of health 
benefits as well. 

As to the alleged “selfishness” of 
the negotiated plans and their effect 
on community rating, union spokes- 
men point out that they did not invent 
experience rating. Indeed, most top 
labor leaders have publicly and some- 
times valiantly supported community 
rating. But the forces in the opposite 
direction were enormous. The whole 
commercial insurance industry in- 
sisted on it. Most employers preferred 
it. The medical profession and the 
hospitals, while officially supporting 
community rating, refused, it is said, to 
give Blue Cross and Blue Shield the 
support necessary to make community 
rating work effectively. And, needless 
to say, the average union member 
approved of experience rating—wher- 
ever it meant he could get protection 
for himself or his family at a lower 
price. In this environment, labor 
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health plan administrators say they 
had no choice but to go along with 
the general trend to experience rating. 
Unlike some others, however, they 
claim to have understood and accepted 
the consequences of this development, 
and are prepared to pay whatever is 
necessary to provide public health in- 
surance to those whom experience 
rating may exclude from _ private 
coverage. 

There is obviously no time to at- 
tempt a thorough evaluation of these 
apparently divergent views, let alone 
develop a systematic basis for project- 
ing future trends. I will conclude 
with a few broad assertions which I 
hope may stimulate further discussion 
of this important topic. 


First, as to the present: The im- 
pact of collective bargaining on the 
medical care of the community at 
large has been mixed but, on balance, 
the record is impressive. The net re- 
sult of 15 years of negotiated health 
plans has been a substantial increase 
in access to good medical care for 
most of the population. 


The future is, naturally, far more 
difficult to comment on. The disin- 
clination of most employers to become 
involved in the complex and some- 
times bitter battles over the medical 
care dollar is well known. As to or- 
ganized labor, despite its long history 
of concern and activity in this field, 
and despite conspicuous exceptions 
such as the miners, the vast majority 
of union leaders stand today in an 
uncommitted posture with respect to 
future policy. There has been a 
marked slow down in the union health 
center development. Despite the re- 
iterated preference of leading labor 
officials for service benefits, the ma- 
jority of union enrollees are still un- 
der indemnity plans. The difficulties 
of the Auto Workers in developing the 
Detroit Community Health Associa- 
tion indicate the complexity of the 
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problem. In this field, labor is truly 
in an unfamiliar and paradoxical role. 
Just as industrial management learned 
in the Thirties that expensive factories 
and machinery do not produce goods 
without workers to man them, so 
health plan administrators have learned 
that million-dollar health centers and 
multimillion-dollar health plans do 
not automatically produce good medi- 
cal care without the cooperation of 
the medical profession. 


And yet, despite these many am- 
biguities, I believe it is possible to 
identify some basic trends with re- 
spect to collectively-bargained health 
plans. These trends are not generally 
determined by convention resolutions 
or ideological preferences of this or 
that employer or this or that labor 
leader—although a few strong per- 
sonalities like Henry Kaiser and John 
L. Lewis may nudge history forward 
a bit faster than it would otherwise 
develop—but by underlying develop- 
ments in medical science, technology 


and economics. 


The tremendous change which has 
taken place in the organization and 
financing of medical care 1s well 
known, The growth of specialism and 
group practice, the emergence of the 
modern hospital as the indispensable 
but inordinately expensive center of 
the medical world, the new role of the 
corporate drug manufacturer—these 
fundamental organizational changes 
have been paralleled by equally signi- 
ficant alterations in the distribution 
of medical care—including the financ- 
ing of the voluntary hospital, the role 
of charity, methods of remunerating 
physicians and of paying bills. In par- 
ticular, the traditional payment by an 
individual patient to an individual 
doctor or an individual hospital, on 
the basis of fee-for-service and the 
patient’s ability to pay as unilaterally 
determined by the vendor, is clearly 
giving way to large-scale prepayment 
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systems, designed to spread the costs 
and ease the burden of unpredictable 
and ever-rising medical costs. 
Collective bargaining cannot be 
held responsible for this development 
any more than it can for the emer- 
gence of large-scale enterprise in the 
general economy. We live in an age 
of organization. Indeed, in most parts 
of the country, the medical profession 
is organized more effectively than 
labor. The organization of medical 
consumers was the inevitable reaction 
to the organization of the vendors of 
care, It is likely to continue and to 
become more cohesive under the im- 
pact of the continuous rise in costs. 


I anticipate a growing  labor- 
management rapprochement in this 
increasing labor influence on 


even in the 


area ; 
policy and administration 
so-called unilateral plans; growing 
cooperation between plans, including 
the merger of small trust funds and 
the creation of city-wide councils of 
larger funds; the transfer of more and 
more administrative functions from 
the carriers to the plans; a probable 
trend toward self-insurance; and the 
increasing professionalization of health 
plan administration with more atten- 
tion to administrative efficiency and 
cost controls. 


Finally, I foresee an increasing and 
more highly structured polarization 
of consumer-vendor interests and the 
increasing development of direct bar- 
gaining between organized medicine 


as the chief spokesman for the 
vendors of medical care—and organ- 
ized labor—as chief spokesman for 
organized consumers. Partly as a re- 
sult of such increasing pressure from 
labor, I believe the negotiated plans 
will move toward dual choice pro- 
grams—not primarily out of ideologi- 
cal preference for closed-panel practice 
but because they see in this type of 
organization a possible monitor or 
check on the rising costs of fee-for- 
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service practice and indemnity in- 


surance. 

What effect these developments 
will have on the medical care of the 
community at large is far from clear. 
So far, as indicated, the net result has 
been good for the general community. 
But there is no automatic virtue in 
organization and bigness any more 
than there is in individualism or 
smallness. 


Thus far neither consumers nor 
vendors have achieved anything like 
unity. Just as the doctors are divided 
among themselves on major issues 
such as group practice, methods of 
remuneration, and methods of prepay- 
ment, so are the consumers, including 
their most articulate spokesman— 
organized labor. Indeed the present 
cleavages within the medical profes- 
sion and within the union ranks often 
appear greater—and along somewhat 
parallel lines—than the gulf between 
them. 

While some see in this fragmentation 
of interests the likelihood of destruc- 
tive competition for scarce resources, 
others see it as a saving grace in a 
medical marketplace which might 
otherwise be dominated by two po- 
tential monoliths. They fear that 
when these colossi are in disagree- 
ment serious pitched battles could 
resulta dangerous way to resolve 
disputes, especially in medical care. 
When they are in agreement, collusive 
contracts could develop and the public 
interest suffer in another way. 

On the other hand, there are few 
impartial observers who would wish 
to see an authoritarian solution im- 
posed by one side on the other; and 
virtually none who believes that a 
return to the old individualistic medi- 
cal economy is possible. If there is 
one point upon which almost all 
informed persons agree it is the neces- 
sity of maintaining fluidity, an atmos- 
phere conducive to experimentation 
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and innovation, and avoiding develop- 
ments which might tend to freeze 
incomplete patterns of change. 

The situation is sometimes com- 
pared to that in the field of industrial 
relations 25 years ago, when labor 
was just emerging as a powerful or- 
ganized force and institutional pro- 
cedures for the adjustment of disputes 
and protection of the public interest 
were virtually nonexistent. The sub- 
sequent development of a highly 
structured system of labor-manage- 
ment relations—based on statutory 
and common law, private contracts, 
and arbitration decisions—has greatly 
helped to fill the void. Three general 
purposes have been served: (1) pro- 
tection of legitimate labor and man- 
agement interests, including the right 
to organize and bargain collectively ; 
(2) restraints on the use of economic 
power and development of machinery 
for the peaceful settlement of dis- 
putes; and (3) development of ma- 
chinery for the protection of the 
rights of individuals as opposed to the 
organizations to which they belong. 
The question now arises as to whether 
some such machinery for the settle- 
ment of differences and procedural 
guarantees for individual rights may 
not soon be needed in the medical care 
field in addition to public health in- 
surance for those who cannot qualify 
for adequate private coverage—most 
notably the aged. 

As we move forward into this diffi- 
cult and relatively unchartered area, 
it is clear that we will need all the 
brain power available. The collectively- 
bargained health plans have made a 
tremendous contribution to American 
medical care and I believe will con- 
tinue to do so. But they have no 
monopoly of ideals, organizational 
skills or financial resources. The 
vendors of care will, of course, con- 
tinue to be the central factors in this 
picture—the primary creative force. 
But the day is long past when they 
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could claim a monopoly of interest or 
ability in this field. The prepayment 
plans and carriers, with their ingeni- 
ous devices for spreading the costs, 
are now indispensable partners in 
working out future institutions. 


Finally, I feel sure that government 
—local, state, and federal—will play 
an increasingly important role as the 
long-run representative of the general 
public—the community at large. Not 
because legislators or bureaucrats have 
any desire to “interfere” in this ex- 
ceptionally difficult field but because 


the parties primarily involved— 
vendors, consumers, and carriers alike 
—are already recognizing the need for 
some impartial force to guide and 
humanize the technological revolution 
in medicine, to guard the consumer 
against undue inflation due to scarcity 
of supply or other factors, to guard 
the vendors against undue pressure 
from organized consumers, and to 
supply at least a minimum amount of 
that wonderful green medicine whose 
absence as well as presence has been 
called the “source of all evil.” 


[The End] 


MINIMUM WAGE 


“A practical measure geared to the realities of the legislative 
process” was Labor Secretary Arthur J. Goldberg’s description of 
H. R. 3935, the administration bill to expand minimum wage coverage 
and raise the minimum wage. 


Goldberg was the first speaker before the House committee when 
it held hearings on the bill. Union representatives followed him. 


Goldberg estimated expansion of coverage to an additional 4.3 
million workers, to be accomplished “by expanding the basic coverage 
of the Act and by narrowing or eliminating a few of its exemption 
He added that not all of the newly covered workers 
would necessarily receive wage increases, and estimated that slightly 
over 800,000 of these workers are currently receiving less than $1 an hour. 


provisions.” 


The Special Subcommittee of the House Committee on Education 
and Labor has reported its version of the administration-sponsored bill. 


A major difference between the Subcommittee’s bill and the 
administration is that it provides for the increase in minimum wages 
in two steps rather than three as the administration proposed. 

The Subcommittee bill makes changes in the original proposals 
for extension of coverage. An exemption is added for agricultural 
employees employed in processing of shade-grown tobacco prior to 
manufacturing. 


A $1 million cutotf has been added for coverage of local trolley 
lines. The catch-all coverage provision has been amended to make it 
clear that if retail service, laundry, gasoline service, construction and 
local trolley enterprises are not subject to other provisions of the 
measure, they are exempt here too. The gasoline service coverage has 
been made subject to a $1 million cutoff. Other exemptions have also 


been modified. 
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The Jurisdictional Dispute in England 


By IRVING KOVARSKY 


The author here traces the historical development of the jurisdictional dis- 
pute in England and discloses some of the differences between the experience 
in England and in the United States. Mr. Kovarsky is in the Management De- 
partment of the School of Business, Southern Illinois University, Carbondale. 


HE JURISDICTIONAL DISPUTE, herein defined as rivalry 
between two or more unions or locals over specific work or 


organization prerogatives,’ was known prior to the Industrial Revolu- 
tion and has continued unabated to the present time. Although union 
leaders today couch territorial claims in somewhat different termi- 
nology, the same problems—often greatly intensified—are evident. 


The purpose of this treatise is to trace the historical development 
of the jurisdictional dispute in England and to disclose some of the 
differences between the experience in England and in the United States. 


The jurisdictional dispute in England—particularly during the 
historical period influenced by the guilds—has received infrequent 
examination, possibly due to a prevailing belief that interunion rivalry 
occurred infrequently. The purpose of this section is to indicate, 
concisely, the historical development of ancient and modern-day unions 
and the effect on the jurisdictional dispute. Furthermore, because 
the jurisdictional dispute is not regulated by law in England, the 
methods used by modern unions to cope with the problem will be 


highlighted. 

Some authorities, such as Sidney and Beatrice Webb, unequivocally 
claim that the ancient guild is not the forerunner of the present-day 
union.? The guild, according to the Webbs, included skilled craftsmen 
who, properly considered, were small-time capitalists uniting for the 
purpose of obtaining monopoly control over a particular market. 
Since they were not formed to improve the wages or working condi 
who would properly be classified 


tions of apprentices and journeymen 
as hired labor—but to protect the master-employer, the guild, accord- 
ing to the Webbs, is not the parent of the union. However, other 


*It should be noted that there are different definitions of a jurisdictional dis 
pute, and, per Sec. 8(b)(4)(D) of the Taft-Hartley Act, the concept of jurisdic- 
tional rivalry has been extended to include disputes between union and nonunion 


personnel. 
* Webbs, The History of Trade Unionism (1920), pp. 1-20. 
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authorities assert that the guild did 
beget the union.® 

“In tracing backwards the spiritual 
ancestry of the organized skilled work- 
men of the present day, the first link 
is undoubtedly to be found in the small 
master of the seventeenth century.” * 


The normal progression for craft-- 


guild members was from apprentice 
to journeyman to master, with most 
apprentices eventually becoming mas- 
ters. However, promotion from with- 
in was occasionally reserved for the 
children of masters, and some guild 
members never reached the pinnacle 
status goal of employer. Guilds, like 
some of the modern unions, limited 
membership in order to protect what 
was believed to be a fixed amount of 
work (this may very well be the fore- 
runner of the lump-of-labor theory ad- 
hered to by so many union leaders). 
Many guilds were also responsible for 
establishing the wages, hours and work- 
ing conditions for apprentices and 
journeymen. 

During the golden era of the craft 
guilds, sporadic attempts were made 
by journeymen to form exclusive self- 
serving organizations, which indicates 
at least some dissatisfaction with guild 
representation. The strongest move- 
ments to form journeymen guilds came 
during cyclical periods of oppression.* 
This would seem to indicate that the 
guild, other than during periods of 
oppression, did represent the interests 
of the journeymen, at least to the ex 
tent of preventing a mass movement 
to disaffiliate. A few journeymen guilds 
were established, although they never 
were strong or permanent—a factor 
which can be attributed to the induce 
ment directed at the stronger leaders 
to return to the craft guilds where a 
promotion to master was waiting. 


Unwin, /ndustrial Orgasization in the 
teenth and Seventeenth Century (1957), p. 9 
* Unwin, at p. 200. 

*Attempts to form 
were few in number during periods of pros- 
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journeymen guilds 


Automation is not essentially differ- 
ent from the process of improving 
methods of production which has 
been going on throughout human 
history—ever since man first took up 
jagged pieces of flint to perform op- 
erations better than they could be 
performed with bare hands.—Mar- 
shall G. Munce, York Corporation. 


Curiously, the same type of devel- 
opment is evident in the United States 
where the unskilled were, as were the 
apprentices in the English guild,® the 
last to receive organizational atten- 
tion on a lasting and extensive basis. 
No evidence is available to indicate 
that the craft guilds in England were 
much concerned with the industrial 
well-being of the apprentice. 

Because the data referred to indi- 
cates at least some resemblance be- 
tween the guild and the union, it 
doesn’t seem important to take a stand 
as to whether the guild was or was 
not the parent of the union. What is 
important is that many conflicts did 
arise between the different guilds over 
jurisdictional demarcation, In some 
respects, these disputes can be char- 
acterized as attempts to monopolize a 
given trade or area rather than as 
attempts to control work or member- 
ship. In other respects, these disputes 
smack of the jurisdictional rivalry com- 
mon among unions today. In fact, if 
the dates were changed and the occu- 
pational titles brought up to date, the 
read like those reported 
Time, Business Week, 
other scholarly 


quarrels would 
in Newsweek, 
Fortune and 
journals. 


more 


One author states that the guilds 
sprang from the great feasts held by 


the Germanic tribes residing in the 


perity. This indicates that journeymen were 
ill-treated mainly during periods of depres- 
sion 

*Craft guilds, of the English type, 
never established in the United States 
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Scandinavian countries.” These sump- 
tuous banquets, called “Gilds,” were 
attended by entire families to cele- 
brate and/or consider births, marriages, 
deaths, inheritance, coronations, poli- 
tical events, war alliances, plunder, 
etc® It is evident that the ancient 
guild was not concerned with the 
problems troubling today’s industrial 
society. Yet, the very purpose of the 
guild was to display solidarity and 
brotherly love and to make arrange- 
ments for self-help—functions later 
assumed by the union.’ 

All freemen, often members of the 
same family, were required to attend 
the scheduled feasts where the pagan 
gods were worshiped. The term “¢ rild” 
originally meant a sacrificial meal 
consisting of contributions from all 
those attending. Later, when Christi- 
anity spread to the northern part of 
Europe, the sacrificial banquet, in- 
cluding its customs and ceremonies, 
was continued. 

Another author believes that guilds 
originated in the central European 
countries.” During the middle ages, 
Italy was the most highly developed 
nation and displayed the earliest ar- 
tistic and urban development. England, 
Germany and France, by comparison, 
were backward realms. Towns in Bel- 
gium and Holland, the low countries 
north of the Alps, became industrial 
and commercial centers, which leads 
to the conclusion that the guilds, at 
least the merchant and craft types, 
probably sprang up in Italy, Belgium 
and Holland. 


Another author alleges that the guild, 
organized to perform s cial and other 
institutional duties, was of English 


rentano, On the History and Develop- 
ment of Gilds, and the Origin of Trade-Unions 
(1870), p. 3: 
* Brentano, at pp. 4-6. 
*The early American unions were prin- 
cipally benevolent societies, employing the 
principle of self-help. 
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origin and dates back to the seventh 
century.” 

The authoritative control of the guild 
often exceeded the extent of its mem- 
bership, as agreements frequently bound 
nonmembers. Because of their exten- 
sive hold on_ society, guilds were 
forbidden throughout the -uropean con- 
tinent by ecclesiastical and secular 
authorities? Thus, the antiunion view 
which prevailed for so long in many 
countries (not in the United States) is 
explained to some extent by this cleri- 
cal and authoritarian bias. For ex 
ample, by a series of Capitularies, the 
Emperor Charlemagne and his suc 
cessors interfered with the function 
ing of the guilds. The fear of dual 
allegiance is noticeable today in the 
United States, as the employer shares 
the good will of his employee with a 
union; religious institutions and mon 
archs were not willing to share loyalty 
with a guild. 

To illustrate the self-help policies 
and permissible limited objectives of 
the early unions, one author states: 


“Not only those which proposed di 
rectly unlawful objects were threat- 
ened. with scourging, nose slitting, 
banishment but even those 
whose object was protection against 
robbery and other deeds of violence. 
Unions were only to be tolerated for 
mutual assistance in fires, shipwrecks, 
and similar cases, and even then with- 
out the members confirming their ob- 
ligations by an oath.” ”* 

In England, the influence and the 
membership of the guild was greatly 
increased from the eighth to the tenth 
century ; in some instances there were 
signs of legislative approval. With 


© Marx. “Guilds and Labor Unions,” 31 
Commonweal 379-380 (1940) 

" Bone, “Old English Guilds and Unions,” 
39 Atlantic 278-279 (1877) 

Brentano, work cited at footnote 7, at 
pp. 11-12 


Brentano, at p 12. 
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the passage of time, the guilds under- 
took religious and business functions 

there is evidence of the religious 
guild functioning during the ninth 
century.'* Later the guilds became 
more concerned with the organization 
and protection of capital. 

Merchant guilds in England, com- 
posed of burghers, were first formed 
to protect their members from rob- 
bery, the influence of the clergy, etc., 
and London was probably the cradle 
of the merchant guild during the tenth 
century.'® Membership was supposedly 
open to the craftsmen, as well as the 
burghers, of the town—providing the 
applicant had attained full citizenship. 
Yet, because the ownership of an es- 
tate of some value was required, the 
craftsmen, for all practical purposes, 
were barred from the merchant guild. 
Thus, the poorest people in a town 
were automatically excluded from mem- 
bership in the merchant guild because 
they were not citizens and/or were 
without property. As time passed, the 
interests of the poor and the crafts- 
men became identical to some extent, 
and they later formed the craft guilds. 

For proper identification, the word 
“guild” should always be preceded by 
an adjective. As already indicated, the 
merchant guild was aristocratic 1n ori- 
the early burghers 
There 


gin, and members 

did not work with their hands. 
is close identification between the mer- 
chant guild and the early town; in 
fact, some historians see the origin of 
the town in the guild.’® It is important 
to realize, when considering the his- 
tory of unions, that the merchant guild 
managed to acquire a great deal of 
political power. Since the merchant 
guild was factually restricted to the 
burgher and since the burgher was 


politically powerful, a legislative bias 


“ Brentano, at p. 17. 

© Brentano, at pp. 29-43 

“Marx, work cited at footnote 10, at pp. 
378, 380. 
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against unions developed long before 
the Industrial Revolution in England. 

The craft guilds originated anywhere 
from the eleventh to the thirteenth 
century.’ As already indicated, this 
was due to the exclusion of craftsmen 
from the merchant guilds. The early 
English town was composed of offi- 
cials, freemen and bondsmen. The 
bondsmen performed the many handi- 
craft tasks and were subject to feudal 
incidents and taxes while the mer- 
chant guild prevailed. A cleavage re- 
sulted because “[a]s long as one part 
of the handicraftsmen remained in the 
organized state of bondage whilst 
the other part belonged to the full- 
citizens Gilds, there was neither want 
nor room for a further free organiza- 
tion of that class, similar to that of 
the later Craft-Gilds. The former stood, 
in all trade matters, entirely under the 
orders of the lords of the town, whether 
these were bishops, burgraves, or citi- 
zens; and as to legal protection, they 
were their clients. But the handicrafts- 
men who were full-citizens received 
from the full-citizens Gild on the one 
hand legal protection, for as full-citi- 
zens, these handicraftsmen enjoyed per- 
fect freedom of trade in the towns, 
whilst the foreign handicraftsmen, and 
those who were not full-citizens, had 
to buy from the lords of the town the 
right of carrying on trade. iho 

This indicates a clash of interest be- 
tween freemen and nonfreemen. A 
similar type of dispute, illustrative of 
status symbols and economic inter 
ests, later developed in the United 
States when unions objected to the 
sale of convict-made goods. 


Craft guilds were formed as a neces- 


sary protection against the abuse of 
power in the hands of town leaders. 
Many laborers began to feel the cruelty 
of a system which permitted the mas- 


" Brentano, work cited at footnote 7, at 
44-55 
* Brentano, at p. 51. 
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ter to live under conditions of opu- 
lence while the laborer barely had 
enough to eat. Two laborers, in fact, 
led a march on London in about 1388, 
seeking relief from the King.'* Some 
of these peasant-laborers never re- 
turned to the manor from which they 
came, but remained in towns as crafts- 
men, competing with the local arti- 
sans, and later joined guilds. 

It appears that Parliament recog- 
nized two types of guilds—the craft 
guild and the social guild.*” From the 
craft guild sprang employers’ asso- 
ciations and unions (as already indi- 
cated, the Webbs took a contrary 
position with respect to the origin 
of the unions). 

At the insistence of craft guilds, 
ordinances were passed which pro- 
vided that everyone engaged in a 
certain trade must belong to the guild. 
In return for this monopoly, the guild 
paid a tax to local officials or to the 
King.*! To become eligible to enter 
a trade, a person had to prove himself 
by serving an apprenticeship. Most 
of the apprenticeships of this period 
ran from five to seven years.** 

The medieval craftsman belonging 
to a guild was a laborer, foreman, 
employer, merchant and shopkeeper.** 
As the guild craftsmen were unable to 
perform adequately all of the various 
functions, specialization developed. The 
first form of specialization took place 
when manual labor was left to journey- 
men and apprentices so that the master 
could assume other entrepreneurial 
functions. The government did con- 
cern itself with labor problems; the 
machinery used was the Privy Coun- 


magistrates.** The major functions 
of the Anglo-Saxon craft guild were 
the establishment of friendly feeling 
among members (today it is referred 
to as union solidarity) and relief for 
the family of deceased members; and 
some guilds, as already indicated, per- 
formed religious services. Provisions 
were made for periodic meetings to 
which members brought malt and 
honey, indicating the forerunner of 
today’s beer party. 


Guilds Accept Women 

Curiously, women belonged to the 
guilds; records of 500 guilds indi- 
cated that only five did not accept 
women. (Only recently has there 
been a determined effort in the United 
States to bring women into the union 
fold.) This may be due to the fact 
that the manufacturing process at this 
time was at least to some extent a 
family project. In addition, since the 
ancient guild meeting was a family 
affair, it may well have determined 
the right of women to belong to the 
craft guilds. Women voted for of 
ficers, paid dues, drank ale, etc. ; there 
seemed to be at least some fraternal 
equality between the sexes. Quarrels 
between members were to be settled 
by compulsory arbitration. The craft 
guilds forbade craftsmen to work with 
a nonmember as long as one brother 
remained unemployed. In some in- 
stances, the craft guilds were so 
powerful that nonmembers were not 
permitted to remain in the locality. 
Runaway apprentices were returned 
to their masters. Those aiding or em- 
ploying the runaway were heavily fined. 


The forerunner of the modern-day 


cil, the itinerant justices and the local jurisdictional quarrel is evident when 


* Bone, work cited at footnote 11, at p. 278. ticeship term, it seems, was required in 


” The social guild is the forerunner of the 
modern benevolent association. 

* Brentano, work cited at footnote 7, at 
p. 55. 
*=Unwin, work cited at footnote 3, at p. 
34. Mr. Unwin is herein referring to the 
continent of Europe, but the same appren- 


Dispute in England 


England 

* Unwin, at pp. 10-11. 

*“A Giant’s Strength: Some Thought on 
the Constitutional and Legal Position of 
Trade Unions in England,” 7 Journal of 
Public Law 253, 263 (1958). 
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early disputes between craft guilds 
are examined. In London, in 1378, 
the cordwainers complained to the 
mayor and aldermen that a tanner 
was selling hides contrary to the ex- 
clusive grant given to the cord- 
wainers.”” The tanner, as a freeman, 
claimed that he was legitimately sell- 
ing hides to be used by craftsmen in 
the leather trades rather than by 
cordwainers. This resembles the juris- 
dictional dispute of today in many re- 
spects, and indicates that where related 
materials are used by different guilds 
(or unions) jurisdictional questions 
are inevitable. 

In 1327, a jurisdictional row de- 
veloped between the saddlers and the 
joiners, painters and lorimers.** All 
of the skilled craftsmen mentioned 
were engaged in making saddles, and 
the joiners, painters and lorimers 
charged the saddlers with an attempt 
to monopolize the trade. The sad- 
dlers, on the other hand, charged the 
joiners, painters and lorimers with 
entering into an agreement not to deal 
with the saddlers in the event of 
trade disputes. 

In 1408, a committee representing 
the cutlers in London visited the 
mayor and aldermen and complained 
of a jurisdictional row.*’ The manu- 
facture of knives was in the hands 
of bladesmiths (made the blade), cut- 
lers (fitted the handle) and sheathers 
(made the sheath). The complaint 
lodged concerned the cutlers, who 
wanted to control the quality of the 
entire product. 

In the textile trades—-an industry 
which was not local in character— 
work cited at footnote 3, at p. 19. 
at pp. 22-23 
at pp. 24-25 


inwin, 
* Unwin, 
Tnwin, 
Inwin, at pp. 27-33. When the craft 


guilds flourished, most industries were local 


in character 

*An analogy can be drawn here between 
a government jurisdictional grant, as in this 
case, and a grant of exclusive jurisdiction 


to a union by the AFL. Evidently, the same 
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the fuller, the shearman, the bureller, 
the weaver and the dyer performed 
the necessary skilled tasks.** In Lon- 
don, during the fourteenth century, 
the named craftsmen belonged to dif- 
ferent guilds. In one dispute the craft 
of dyeing was under the control of 
the weavers, who traditionally held 
the right to dye cloth with any color 
ing matter but woad. In addition, the 
Queen Kegent, Blanche, gave the 
weavers the right to dye cloth in two 
selected workships.*® As a result, the 
dyers protested in 1368, because it 
was “against God, against right, and 
against reason, and especially and 
expressly against the King and against 
The dyers pointed 
follow 


his righteousness.” 
out that if the weavers 
the dyers’ trade, then the dyers should 
have the right to follow the weavers’ 
trade. It be noted that the 
Crown arbitrated the dispute (no 
doubt compulsory arbitration), decid- 
ing that neither craft should meddle 
with the calling of the other. 


can 


should 


In 1436, a complaint was registered 
with town authorities against a master 
who permitted smiths, brakesmen, 
girdlers and card wire-drawers, united 
in one guild, to encroach upon each 
other’s reserved functions.*” Asa con- 
sequence, the council ordered the for 
mation of two separate guilds. In the 
United States, this type of splinter 
representation led to future jurisdic- 
tional quarrels—the AFL-CIO schism 
is a case in point, 

In Bristol, the merchants, in 1568, 
obtained a trade monopoly, and mem- 
bers of the cloth industry complained : 


problems of jurisdiction are experienced 


The same “headaches” were later created 
with business corporations and the doctrine 
of ultra vires 

* Unwin, work cited at at pp 
38-39. This could be classified as a form of in- 
traunion rivalry which later became more com- 
mon between The guild formed in 


this dispute was the result of a prior amal- 


footnote 


locals. 


gamation 
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“A number of honest occupiers 
are cut off from occupying unto the 
sea at whose hands the poorecraft 
of towchars earned more in a yeare 
than they now by ... the yeare. No 
man must medyl with the merchants 
craft, and yet they wyll entermedyll 
with other men’s, for they have taken 
them to fold and tuche cloth by which 
the poorecraft of towchars is im- 
pungned....” 

By 1565, the Mercers Co. of Shrews- 
bury, composed of goldsmiths and 
drapers, was the wealthiest and most 
influential unit in the vicinity.*? The 
drapers, being powerful, were granted 
a monopoly by Act of Parliament to 
engage in cloth trading in Shrews- 
bury. As a result, the mercers and 
drapers engaged in a row over the 
right to trade cloth. 


It should be noted that jurisdic- 
tional conflict during the historical 
period dominated by the guild was 
almost exclusively local. Only when 
the markets were extended did juris- 
dictional questions raise problems of 
national importance. Craft guilds 
were initially composed of employers 
and employees, between whom there 
existed a strong community of inter- 
est. The struggle between capital and 
labor had not yet begun in earnest, 
since few masters had any sizable 
amount of capital; most of them 
worked alongside their journeymen 
and apprentices, and journeymen 
could anticipate moving up the social 
ladder by becoming masters. In time, 
the wealthy master sought to expand 
his market and sphere of influence, 
and the social and economic gap be- 
tween employer and employee began 
to develop. 


"Unwin, at p. 98 
* Unwin, at pp. 98-99 
In many respects this is reminiscent of 

the action of the AFL—giving in to the 
demands of the more powerful union when 
making jurisdictional awards. 

‘Unwin, work cited at footnote 3, at pp. 
103-104 
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English Monopolies 
Early in English history, monopolies 
were granted to corporations by Act 
of Parliament. This resulted in a 
separation of traders from craftsmen 
and in further social and economic 
division between journeymen, masters 
and apprentices.** These companies, 
formed with the permission of the 
English Crown, admitted freemen to 
membership, and officers were elected 
on a yearly basis.*° Thus, the corpo- 
ration created by monopolistic grant 
in England was different from the 
corporation organized today. 

An examination of an early case 
arising under the monopoly laws in 
England discloses the jurisdictional 
warfare that guilds participated in as 
a means of attaining additional power. 
In Davenport v. Hurdis,° a bylaw es- 
tablished by the London Tailors re- 
quired every member engaged in 
finishing cloth with the help of out- 
side labor to have at least half of 
the work done by members of the 
guild. By 1571, the Merchant Tailors 
had obviously lost its hold on the 
cloth-making trade; otherwise such a 
bylaw would have been unnecessary. 
According to the charter granted to 
the Merchants Tailor Co. in 1502, its 
members were authorized to perform 
every skill connected with the manu- 
facture of men’s apparel. The Cloth- 
workers Guild, incorporated about 
1530, had been granted a charter to 
engage in the same type of work.” 
Thus, a jurisdictional quarrel was 
precipitated as to whether the fuller 
or shearman should join the Merchant 
Tailors or the Clothworkers Guild. 

“The dispute led to rioting in the 
streets of London, litigation, and re 
* Osgood, “The Corporation As a Form 
of Colonial Government,” 11 Political Science 
Quarterly 259-264 (1896) 

* Moore 576 (K. B., 1599) 

“Unwin, work cited at footnote 3, at 
pp. 44-45. 
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quests that Parliament settle the mat- 
ter by legislation. It also led to the 
Tailor’s by-law, the need for which 
reflected the Tailors weakness and 
also the decay of the entire system 
of guild regulation. The system pre- 
sumed that each trade would be reg- 
ulated by its own guild, but with 
increasing specialization of labor it 
became more and more difficult to 
define the limits of a trade or to keep 
the guilds from splitting into smaller 
units. There were disputes within 
disputes: at the very moment that the 
Tailors were fighting the Clothwork- 
ers, the fullers and shearmen who 
made up the latter company were 
quarreling over the power to set the 
price of ‘rowing’—the fullers insisted 
that it should be theirs alone, while 
the shearmen claimed it was theirs 
by custom. The conflicting interests 
of related but distinct trades led the 
feltmakers to separate from the Haber- 
dashers, and the Glovers from the 
Leather-sellers. Competition between 
the guilds led fourteen smaller guilds 
to petition the government of London 
to restore the old system whereby in 
ancient times the company of artificers 
or handicraftsmen of the city had 
reserved the only use, trade or exer- 
cise of their several acts and handi- 
crafts, but the petition was never 
granted because the Alderman of 
London could not restore the economic 
conditions that had made the guild 


99 38 


system possible... . 

Gradually, the craft type of guild 
changed from the purpose of its origi- 
nal formation—a society for the pro- 
tection of the employer-laborer—and 
became more concerned with the in- 
vestment of capital. The economic 


the case of the merchant guild, once 
again became paramount to that of 
the apprentice and journeyman. When 
the craft guilds were first formed, the 
interests of the master, journeyman 
and apprentice were interrelated, as 
each level of skill eventually expected 
to become a master.*® However, the 
craft guild disintegrated when capital 
became necessary to become an entre- 
preneur. From that point on, the de- 
velopment of the modern-day trade 
union began in earnest. 

Craft guilds can be divided into two 
types: (1) those producing for a 
limited market, such as_ butchers, 
bakers and carpenters; and (2) those 
producing for the national or world 
market, like the weavers, fullers and 
dyers (the cloth trade).*° This dis- 
tinction is another cause for the disin- 
tegration of the guild. As long as 
guilds remained local in character, 
prices and competition could be regu- 
lated. As soon as production, even 
at the handicraft level, increased for 
the larger national and international 
markets, the guilds were no longer 
able to exercise effective control over 
competition and prices. 


Modern-Day Trade Unions 

The modern-day trade union ap- 
peared in England during the eight- 
eenth century.*' Some guilds, such as 
the pin-makers and glovers, continued 
to function at the beginning of the 
eighteenth century.*® The modern 
unions formed by employees began in 
the small isolated trade clubs that ap- 
peared sporadically (and generally 
unsuccessfully) while guilds were still 
predominant. The guilds slowly dis- 
appeared before the extensive growth 
of industry, and the local trade clubs 


well-being of the entrepreneur, as in 


*Letwin, “The English Common Law 
Concerning Monopolies,” 21 University of 


Chicago Law Review ; 360 (1954) 
” Unwin, work cited at footnote 3, at p. 73 
” Marx, work cited at footnote 10, at p. 380. 
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““Trade Unionism In England,” 7 Social 
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eventually grew into national organi- 
zations.** 

The first factory in England was 
introduced in 1718 to manufacture silk. 
During the period dominated by the 
guilds, the important industries were 
textiles, clothing, boots and cutlery. 
At the turn of the eighteenth century, 
the woolen trade was probably the 
most important, although the iron, 
metal goods, silk, linen, leather, coal, 
cotton and mining industries were 
increasing in Importance. 

The early regulations formulated 
by the guilds are evidence of society's 
materialism, During the period domi- 
nated by the guilds, sharp practices 
were frowned upon and controlled by 
the state, the church and the guild 
alike. During the Tudor rule, for 
example, wages and other conditions 
of employment were regulated by the 
state.“* This form of regulation broke 
down about 1750, not only because of 
the advent of the factory system but 
also because of the growing com- 
plexity of industry which led to labor 
specialization and unprecedented dif 
ficulties in fixing wages. At the end 
of the eighteenth century and at the 
beginning of the nineteenth century, 
the regulation of industry and wages 
became unpopular due to the influ- 
ence of Smith, Ricardo, Bentham, 
Mills and other economists. Actually, 
the English laws regulating wages 
were not repealed until 1813. 


The woolen 
were among the first to organize into 


workers and _ tailors 


“ Wyckoff, “Some Phases of Trade Union- 
ism.” 34 Scribners 495, 499-502 (1903). 

“ Milne-Bailey, work cited at footnote 41, 
at pp. 4-5. It is not intended to indicate 
that regulation was in the interest of the 
laborer. 

“For data regarding the English law 
regulating unions, see the handbook pub- 
lished by the British Ministry of Labour 
and National Service in 1944, entitled /n- 
dustrial Relations Handbook 


Dispute in England 


unions. The early trade unions pat- 
terned their structure and program 
after the craft guilds, thereby hoping 
to acquire a labor monopoly in their 
respective trades and to be in a posi- 
tion to negotiate fair wages. But no- 
tions of laissez faire had so permeated 
the British Isles that there was little 
possibility of securing legislative and 
executive protection for labor. Al 
though trade unions remained illegal, 
they continued to exist until the nine 
teenth century when they were finally 
acknowledged to be a legitimate social 
institution.*° 

British unions have been troubled 
for a long time by interunion rivalry, 
taking the form of “poaching” (raid 
ing), demarcation (jurisdictional) dis 
scabbing” 


putes and “blacklegging” ( 
by a rival union). A great deal of 
antagonism, similar to the later ex 
perience in the United States, de 
veloped between the newly formed 
unions composed of unskilled labor 
and the older unions enlisting skilled 
In fact, the Trade Union Act 
passed in 1871, which legalized unions, 


labor.** 


was triggered by the imprisonment of 
seven women who had shouted “Bahhh” 
at a blackleg.** 

Unions sprang up and grew in an 
overlapping fashion—particularly after 
the advent of industrial and general 
unions. The overlapping was partially 
trade 


due to the general nature of 


union organization, which is often 


characterized by attempts by labor 


leaders to enlarge their domains.” In 


“Gamser, “Interunion Disputes in Great 
Britain and the United States,” 9 /ndustrial 
and Labor Relations Review 3-4 (1955). 

“Ludlow, “Trade Unions in the United 
Kingdom,” 78 Atlantic 687 (1896). 

* Milne-Bailey, work cited at footnote 41, 
at p. 23 

“ Ludlow, work cited at footnote 47. 
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responsible for added jurisdictional 
rivalry. lor example, ordinary boilers, 
made by a process of bending and 
riveting, were made by members of 
the Boilermakers and Lron Shipbuilders 
Society.°° A manufac- 
turing company, who employed mem- 
bers of the Amalgamated Society of 
Engineers, developed a_water-tube 
After the production of water- 
tube boilers increased, the Boiler- 
makers Society claimed the right to 
represent the new work. Although 
the employer agreed to allow mem- 
bers of the Boilermakers union (with 
the necessary skill) to do the work, 
the Society soon demanded the com 
work for its 


marine-craft 


boiler. 


plete assignment of 


members. 

Other jurisdictional disputes arose 
in the shipbuilding and ship-repairing 
industry. Changes in technology, as 
already indicated, often give rise to 
demarcation disputes. The Engineer- 
ing and Shipbuilding Employers Feder- 
ations and 23 signatory unions initiated 
the National Demarcation Agreement 
as a means of settling jurisdictional 
controversy due to technological change. 
This agreement provides for the local 
settlement of demarcation disputes, 
but does not cover “poaching” and 
“blacklegging.”” Management, under 
the collective bargaining agreement, 
was empowered to make the initial 
work assignment, subject to subse- 
quent approval by a committee. The 
decision only binds the individual 
no provision was made for na 


plant 
The Boilermakers 


tional settlement. 
Society was not a signatory to the 
agreement: however, some unions 
who were not parties to the agree 


ment observe the established proce- 


**Rival Trade-Unions,” 77 Spectator 105- 
106 (1896) 

"Industrial Relations 
footnote 45, at p. 63 

* Industrial Relations Handbook, at p. 64. 
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Handbook, cited at 


dure in order to facilitate the settlement 
of jurisdictional controversies.” 

In some localities, agreements have 
been entered into in the shipbuilding 
industry. These agreements provide 
for the interchange of skilled trades- 
men in order to reduce the number 
of demarcation disputes. 


An agreement was entered into be- 
tween the Shipwrights union and the 
Boilermakers Society “in regard to 
the erection of prefabricated sections, 
the essence of which is local negotia- 
tion between representatives of the 
two trades in the yard concerned, and 
in the event of failure to settle, joint 
discussion on the executive level.” * 
In some instances, such as between 
the shipwrights and joiners, demarca- 
tion disputes are automatically sub- 
mitted to arbitration. 

The Trade Union 
formed in 1868.°° The original pur- 
pose of the congress was to lobby 
and secure the passage of favorable 
legislation through its only permanent 
organ, the Parliamentary Committee.” 
The Trade Union Congress continues 
to meet annually to decide policy for 
the following year. A general coun 
cil was established to carry into effect 
policies created by the Trade Union 
Congress. Today, the general council 
consists of 35 members, representing 
18 different industrial groups and a 
The general council 


Congress was 


woman's body. 
is authorized to use its influence to 
settle jurisdictional disputes. If an 
affliated union applies, the general 
council may investigate the jurisdic- 
tional disagreement, can require the 
submission of and is em 
powered to render a decision. A un- 
ion failing to abide by the decision 
of the can be sus 


evidence 


general council 
* Labour Relations and Working Condition: 
in Britain (British Information Services, 
1958), p. 10. 
* Marquand and others, Organized Labour 
in Four Continents (1939), p. 137. 
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pended or dropped from membership 
in the Trade Union Congress.*” 

One hundred and eighty-four un- 
affliated with the Trade 


ions are 


Union Congress, representing, as of 
the beginning of 1957, some 8.3 mil- 


One union delegate 
is permitted to the Trade Union 
for every 5,000 members. 
Unions remain autonomous’ even 
though affiliated with the Trade 
Union Congress, and there is always 
the possibility of secession. Fortu- 
nately, this has occurred infrequently. 


lion members.”° 


Congress 


‘Rules of the Trade Union Congress 
taken from a 1947 pamphlet entitled Rules 
and Standing Orders: 

“2 (d) To assist in the complete organi- 
zation of all workers eligible for member- 
ship of its affiliated organizations and 
subject as hereinafter set forth in these Rules 
to settle disputes between the members of 
organizations and their employers or be- 
tween such organizations and their members 
or between the organizations themselves.” 

“g Duties of General Council. (c) It 
shall endeavor to adjust disputes and differ- 
ences between affiliated organizations.” 

“11. Industrial Dispute. (a) It shall be an 
obligation upon the affiliated organizations to 
keep the General Council informed with regard 
to matters arising as between them and em- 
ployers, and/or between one organization 
and another, in particular where such mat- 
ters may involve directly or indirectly large 
The General Council 
necessary, disseminate 


bodies of workers. 
shall, if they deem 
the information as soon as possible to all 
organizations in the industry concerned 
which are afiiliated to the Congress, and 
which may be either directly or ‘indirectly 
affected 

“(b) 
Council 


The general policy of the General 
shall be that unless requested to 
by the affiliated organizations or 
organizations concerned, the Council shall 
intervene so long as there is a prospect 
difference may exist on the 
matters in the question being amicably 
settled by means of the machinery of nego- 
tiations existing in the trades affected... . 

“12. (a) Where disputes arise, or threaten 
to arise, between affiliated organizations, the 
General shall influence to 
promote a settlement 

“(b) Upon application from an affiliated 
organization, the General Council shall also 


do so 


not 
of whatever 


Council use its 


have the power to investigate cases of dis- 
pute of disagreement between affiliated or- 


Dispute in England 


In one situation where a dispute be 
tween two unions was submitted to 
arbitration in 1898, the Amalgamated 
Society of Engineers decided to leave 
the Trade Union Congress rather than 
abide by the award.” 
The Trade Union 
reorganized in 1921, and as of 1955 
only two of the larger unions in 
England were unattached.” Periodi- 
cally, new committees are f¢ rmed to 
handle jurisdictional quarrels. To re- 
duce the impact and the number of 
ites tri- 


Congress was 


ganizations, whether relating to general 
industrial questions or demarcation of w ork. 

“(c) If the parties to a dispute fail to 
submit the case to the Disputes Committee 
of the General Council as provided by this 
Rule, it shall not be permissible for such 
dispute to be raised at any Annual Congress 

“(d) The General Council shall have the 
power to summon the contending affliated 
organizations to appear before the Disputes 
Committee of the General Council, and to 
require such submit all 
evidence and information that the disputes 
Committee may enable 
them to adjudicate upon the case. 

“(e) If the result of such an inquiry be 
that the complaining organization fails to 
prove the charge, it shall the whole 
cost of the investigation, including the ex- 
penses incurred by the defending organiza 


organizations to 


deem essential to 


bear 


tion. 
“(f) Should organization 
the 


cases 


any affiliated 
not carry into effect any decision of 
General Council in connection with 
under this Rule the General Council shall 
at once issue a report to all affiliated organ- 
izations. If the the General 
Council is still not carried out, the General 
Council may, at its discretion, adopt either 
of the following methods of procedure;- 

(i) The General Council may report the 
matter to the next annual Congress to deal 
with as may be decided upon; or (ii) Deal 
with the organization under Clauses (b), 
(c) and (d) of Rule 13.” 

*Tabour Relations and Working 
tions in Britain, cited at footnote 53, at pp. 9 10 

* Roberts, The Trades 
p. 169. 

“The Trade Unionist in Britam (Govern- 
ment Overseas Information, 1958), p. 2. 
Only the National Union of Teachers and 
the National Association of Local Govern 
ment Officers are unaffiliated 


decision ot 


Condi 


Union Congress, 
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bunal has been established and a code 
of ethics devised, so that competing 
unions are able to solve their difficul- 
ties more readily. Also, the integra- 
tion of unions is encouraged. Affiliates 
are required to notify the general 
council of all jurisdictional quarrels. 
The general council, however, has 
been reluctant to intercede in juris- 
dictional battles. In 1955, the rule 
which permitted the general council 
to intercede only if negotiations broke 
the disputants was 


down between 
amended so that if a deadlock seems 
imminent, the general council must 
be notified.” The general secretary 
for the general council can serve as a 
mediator ; conferences can be arranged 
and presided over by an impartial 
chairman; or a panel of three disin- 
with power to 


terested members, 


make a decision, can hear the case. 


In 1923, the annual meeting of the 
Trade Union Congress was notable 


for the large number of jurisdictional 


quarrels that were aired.*’ This can 
be attributed, at least partially, to the 
economic depression in England and 


to a general loss in union member 


ship." During a depression and a 


drop in membership, union leaders 


may become less reasonable and seek 


to offset the loss by “taking away” 
In addi- 


members from other unions. 


tion, many of the larger unions at- 
tempted to take over the smaller 
organizations. Between 1923 and 1924, 
the disputes committee of the general 
council conducted about 40 meetings 
because of its concern with “poach- 
ing.” This indicates that the number 
of jurisdictional quarrels may increase 


during a depression. 


In many respects, the difficulties 
experienced in England with jurisdic- 
tional rivalry parallels the experience 
in the United States—the difference 
being in what might be termed “union 
statesmanship.” It is difficult to de- 
velop clear-cut principles of demarca- 
tion for purposes of determining 
organizational rights and entitlement 
to specific kinds of work. Craft un- 
ions in England and the United States 
were organizing skilled, as well as 
semiskilled, workers—an almost in- 
evitable event in a technological age 
which destroys the over-all need for 
the skilled mechanic who produces 
with his hands. In addition, conflict 
seems inevitable when workers, such 
as those in the construction industry, 
are employed by different employers 
and are constantly shifting employ- 
ment sites. In England, union leaders 
adopted a more mature attitude than 
American labor officials, and they 
seemed more willing to peacefully 
dispose of jurisdictional problems. 


General labor unions in England 
organized the unskilled and generally 
poorly paid workers. One author con- 
cludes that conflict between the gen- 
eral labor unions was infrequent, even 
though they organizationally cut across 
a number of different industries.”* 
However, with the advent of the in- 
dustrial union, organizing vertically 
all levels of skill in the same industry, 
much interunion friction developed. 
Although the number of industrial 
unions were few at this time,”* dis- 
putes with craft unions were common. 
The National Union of Railwaymen 
was periodically at odds with the en- 
other railroad em- 


gineering and 


"Turner, “Trade Union Organization.” 
27 Political Quarterly 57, 65 
@Marquand and others, 
footnote 54, at pp. 143-146. 
“In 1923, contrary to the experience in the 
United States, England throes 
of a depression. Although the United States 
experienced a brief depression after World 
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work cited at 


was in the 


War I, recovery was quicker than in Eng- 
land. 
“Marquand and others, 
footnote 54, at pp. 144-146. 
“In the major industries in England, only 
the Miners Federation and the National 
Union of Railwaymen could be classified as 


work cited at 


industrial unions. 
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Miners 
Federation disputed with the craft 


ployees’ unions, the 


and general unions. 


Disputes Over Transfers 

The Trade Union Congress, since 
its inception in 1868, has not attempted 
to grant exclusive organizational rights 
to a particular union—a policy which 
is opposite to that adopted by the 
AFL in the United States. Therefore 
—particularly during a depression, 
when union membership drops per- 
ceptibly—many disputes between un- 
ions arise over the transfer of an 
individual from one union to another 
and over the right to represent par- 
ticular types of work. There are 
available reports of bribery and strike- 
breaking in instances in which unions 
vie for the allegiance of workmen. 


A factor which unquestionably ac- 
counts for a reduction in the number 
of jurisdictional quarrels was the 
gradual reduction in the number of 
unions. The first merger in England 
occurred in 1850—before the Trade 
Union Congress was established 
when the Amalgamated Society of 
Engineers, composed of seven unions 
in the engineering trades, was inaugu- 
Amalgamations have even 
taken place among the federations 
for example, there were 182 federa- 
tions in 1917, and the number was 
reduced to 49 by 1951. Many of 
these federations have more power 
delegated to them than others for the 
purpose of settling quarrels and for- 
mulating policy.** Although formed 
to engage in collective bargaining, the 
industry federation has done much to 
develop good will among its “flock” 
and to reduce the number and/or 


“| udlow, work cited at footnote 47. 
*® Gamser, work cited at footnote 46, at p 14 
abour Relations and Working Conditions 
in Britain, cited at footnote 53, at p. 11. 
* Industrial Relations Handbook, cited at 
footnote 45, at pp. 12-13. This tendency 
toward amalgamation has continued. In 


Dispute in England 


severity of jurisdictional conflicts. As 
stated: 

“Earlier, when communication was 
more difficult and cooperation had not 
been developed, the tendency was for 
small localized Unions catering for 


workers. process of 


groups of 
amalgamation and absorption has gone 
on consistently over the whole period 
despite variations in the aggregate 
membership, although many small local 
Unions have persisted. So far as indt- 
vidual industries are concerned, the 
tendency has been, where similar types 
of work were involved, for coalescence 
on a national basis.” “* 

The Trade Union Congress, dedi 
cated to the elimination of jurisdic 
tional strife, yet fearful of its continued 
existence, may have been responsible 
for some of the difficulties. In 1894, 
the Trade Union Congress decided to 
ban the trades council which had 
established the Trade 
The reason advanced for the 


Union Con 
gress.”” 
severance was that the system pro- 
moted dual unionism—that is, the 
workers belonged to their national 
unions, while branches of unions sent 
representatives to the trades council. 
Actually, a more important reason for 
the exclusion seems to have been the 
socialistic tendencies of the younger 
members of the trades council. 


At the 1924 Hull Trade Union Con 
gress, a code of ethics was adopted to 
deal with the transfer of workmen 
from one union to another.” The 
rules provided as follows: 


(1) Applicants for membership 


should be asked whether they belong 
to another union. 


1920. there were 1,384 unions; by 1942, the 

number of unions had been reduced to 976 
* Milne-Bailey, work cited at footnote 41, 

at p 27. 

®Marquand and others, work cited at 


footnote 34, at pp. 145-146 
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(2) If the applicant belongs to an- 
other union, the latter must be con- 
sulted before admitting the candidate 
to membership. 

(3) Members arrear in the payment 
of dues should not be permitted to 
transfer to another union. 


(4) The transfer of members be- 
longing to unions engaged in a trade 
dispute was banned. 

It should be noted that the code 
adopted at the Hull Congress did not 
provide a solution for the more basic 
causes of industrial strife. There were 
also occasions, shortly after the adop- 
tion of the code, when it was not fol 
With the time, 


lowed. passage of 


however, the general council was able 
to persuade affiliated unions to ob 


serve these rules. 


At the Hull Trade Union Congress, 
a report was submitted that the num 
ber of unions should be reduced,” and 
the general council was given the 
task of drawing up plans envisaging 
the industrial form of organization.” 
In 1927, a report submitted noted that 
the principal factors determining a 
claim to jurisdiction made by a union 
the produced or 
service rendered, 
and the employer or group of em 
ployers. The complexity of the juris- 
dictional problem was presented in 


commodity 
the tool operated, 


were 


this fashion: 

“Those contending that the com 
modity determines the boundary of 
industry would argue that all those 
engaged in the production of cotton 
materials are in one industry, those 
producing woollen and worsted ma- 
terials in another. If, however, the 
tool is to be the determining factor 
the engineers and maintenance men 


in both these industries might claim 
Milne-Bailey, work cited at footnote 41, 

at pp. 129-132 
"(samser, 


work 


that they belonged to the engineering 
industry and not to either the cotton 
or the woollen industry whilst 
this contention is not put forward by 
the unions engaged in dyeing and 
finishing in actual practice organisa- 
tion takes place irrespective of the 
fact as to whether the commodity 
dyed is cotton or woolien.” 

The National Union of Railwaymen 
favored the view that the railroad 
industry proper should not fix the 
scope of organization, but that all of 
the ventures controlled by an em- 
ployer should determine the juris- 
dictional boundary of a union. If the 
employer's business interests are di- 
versified and determinative of the 
extent of union organization, juris 
dictional problems are certain to arise. 
Of course, the craft unions strongly 
contested the designation of the em 
ployer as the jurisdictional marker. 
The general council further noted that 
organized labor cuts across many in 
dustries. Thus, even if boundaries 
were to be fixed by the employer's 
business enterprises, union leaders 
would never abide by them. Another 
conclusion drawn was that organiza- 
tion by industry was not practical, 
the report disclosing that “(t]hat 
which is a by-product today may be 
come a staple industry in a compara- 
tively short space of time. Inventions 
in connection with the supply of cheap 
and the low tem 


electrical current 


perature carbonisation of coal are 
certain to become commercial propo- 
sitions in the near future. The con- 
tinued evolution in machine production 
will tend further to complicate the 
classification of industries.” 


the most 


interunion 


that 
solution to the 
amalgamation.** An 


It was concluded 


feasible 


problem was 


? Milne-Bailev, work cited at footnote 4], 
at p. 132 
™ Milne-Bailey, at Pp 133 
Milne-Bailey, at p. 134 
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additional reason given for advocat- 
ing amalgamation was the need to 
match the bargaining strength of the 
employer. 

setween 1924 and 1939, the disputes 
committee of the general council handled 
about 200 interunion disputes.*° In 
1943, the Trade Union Congress again 
discussed the many facets of union 
structure and problems of unity. As 
a result, the Trade Union Congress 
ordered another investigation based 
on the following resolution: 


Congress, having in mind the still 
wider functions and responsibilities of 
the Trade Union Movement in the 
post-war periods, calls upon the Gen- 
eral Council to take immediate steps 
to examine Trade Union structure 
and to report subsequently to Con- 
gress with special regard to (a) 
Uneconomic overlapping and competi- 
(b) What amalgamations are 
desirable; (c) Structural or other 
changes necessary to ensure maximum 
trade union efficiency in the future.” 


tion > 


A final report was submitted in 1946 
at the Brighton Congress, and amalga- 
mation was again strongly urged.” 
Because unions belonging to the Trade 
Union are autonomous, 
amalgamation is difficult to achieve 


Congress 


because: 

(1) Unions are fearful of losing 
their trade identity and autonomy. 
This involves a fear of loss of ade 
quate representation, and where amal- 
gamation is achieved, provision must 
be made to protect the special craft 
interests. 


(2) Differences contributions 


paid by union members and benefits 


Gamser, work cited at footnote 46, at 
p. 9 

* Trade Union Structure and Closer Unity 
(Trade Union Congress, no date given), p. 5 

‘Work cited at footnote 76, at p. 4. 

™ Gamser, work cited at footnote 46, at 
p. 16 

Trade Union 


cited at footnote 76, at p. 14. 


Structure and Closer Unity, 


Dispute in England 


provided for the rank-and-file. Where 
organizations contemplating amalga- 
mation are of comparable size, diff- 
culties are minimal even if there are 
contributory differences. But where 
a large union merges with a small 
union, difficulty is experienced when 
an attempt is made to alter contribu- 
tions and provide for an equality of 
benefits. 

(3) Financially strong unions do 
not want to pool resources with unions 
financially weak. 

(4) Policies of unions often conflict. 


(5) Some union officials will be out 
of a job if a merger is achieved.” 

(6) The rank-and-file vote against 
amalgamation. The law requires that 
50 per cent of the membership must 
vote, and, of those voting, the “fors” 
must exceed by 20 per cent those vot- 
ing “no.” In some situations, 50 per 
cent of the employees eligible to vote 


fail to do so." 

Currently, approximately one half of 
the membership of the unions com- 
Congress 
about 


posing the Trade Union 
are concentrated in six unions; 
two thirds of the membership belong 
to ten unions.*° Thus, the bigger 
unions in England, seeking to pro 
tect the interests of their members, 
attempt to expand by amalgamation 
(and in other ways) because of the 
need for funds and the desire to con- 
trol industries which might compete 
and undermine established standards.*! 
At the 1957, 9,700,000 em- 
ployees in Great Britain belonged to 
647 these, 350 
had less than 1,000 members, which 


end of 


unions.” Of unions 


lurner, work cited at footnote 59, at pp 
57, 60-64 
" Turner, at p. 64. The author states that 
in the United States, British 
experience, more jurisdictional disputes arise 
because of power motives and racketeering 
ahour Relations and Working Conditions 
in Britain, cited at footnote 53, at p. 6 


contrary to 
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made them ready targets for the 
larger organizations. 

The nationalization of industry in 
England created problems of inter 
union rivalry because of the integra- 
tion of some enterprises and the 
accompanying shifting of workmen. 
The nationalization acts obligated the 
management boards to bargain with 
the appropriate union, so that some 
unions became more influential while 
others became unimportant. Further- 
more, the nationalization of industry 
led to the organization of managerial 
employees, and unions composed of 
clerical help sought the right of rep- 
resentation by competing with other 
unions. 

Even while industry was being na- 
tionalized, the same patterns of fear 
as those in the United States were 
discernible—the smaller unions in 
England wanted the disputes commit 
tee to settle jurisdictional controver- 
sies, whereas the larger unions, who 
prevailed, opposed its intervention. 


In some instances, jurisdictional 
quarrels are discernible when an 
examination is made of claims for 
unemployment compensation ; in Eng 
land, jurisdictional rivalry may bar 
an unemployed claimant from receiv 
ing benefits.’ In a case which went 
before an umpire in 1932, the appli 
cants for unemployment benefits joined 
union B“ after having been members 
of union A. Union A, upon learning 
of the defection, submitted the names 
of the new members of union B to 


Sec. 47(1)(c) of the Unemployment 
Compensation Act defines a trad dispute 
as “any dispute between employees 
and employees, which is connected with the 
employment or non-employment, or the 
terms of employment, or with the conditions 
of employment, of any persons, whether 
employees in the employment of the em- 
ployer with whom the dispute arises or not.” 

Ministry of Labour Gazette, case 10287 /32. 
June, 1932, p. 235. Taken from Swanish. 
“Trade Disputes Disqualification Under the 
British Unemployment Insurance Acts.” 
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the employer who discharged them 
until they rejoined union A. 


In a similar situation, several miners 
lost their jobs when a jurisdictional 
dispute developed between two unions 
—union A accepted for membership 
three men who had belonged to union 
B. When union A refused to expel 
the three new members, union B 
called a strike. The strikers were 
refused unemployment compensation 
benefits. 


In another claim made for unem- 
ployment compensation benefits, a 
similar problem arose when an em- 
ployer, to avoid a strike, offered his 
workmen the option of transferring 
from one union to another or of being 
discharged.” 

In order to avoid jurisdictional dis- 
putes between affiliates, the follow- 
ing suggestions have been made by 
the Trade Union Congress: *' 

(1) Spheres of influence, whether 
geographical, departmental or by firm, 
should be established by competing 
unions. 

(2) Unions should enter into mutual 
agreements for the exchange of mem 
bership cards. 

(3) Where the overlapping of jur 
isdiction between unions is unavoid 
able, special machinery, like committees 
or arbitration, should be provided for 
to efficiently deal with such problems. 


(4) Where union A has negotiated 
a contract with an employer, union B 
should not interfere with the estab- 


University of Chicago Studtes in Business Ad 
mintstration, Vol. VIII, No. 1 (1937). 
Selected Decisions ot April, 1928, Case 

128, pp. 857-858. See footnote 84 for source 
of data 

“Selected Decisions of April, 1928, Case 
2032, pp. 198-199. See footnote 84 for 
source of data. 

“ Trade Union Structure and Cl 
cited at footnote 76, at pp. 31-33. This is 
sometimes referred to as the Bridlington 
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Rules 
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lished bargaining relationship. As 
stated in the pamphlet from which 
this information is taken: 


“It has often been argued that any 
individual should have the right to 
choose to which union he desired to 
belong. As a general principle this 
appears to be sound, but we are striv- 
ing to secure stability of trade union 
membership, coordination of effort 
and the abolition of unnecessary com- 
petition. A handful of disgruntled 
members, having fully exploited the 
services of their union, may feel that 
membership of another union would 
suit them better. That feeling may 
be justified or otherwise, but the com 
plete recognition of the right of mem- 
bers to move from union to union may 
destroy the stability of organization, 
undermine loyalty and lead to an un 
desirable extension of the number of 
unions concerned in negotiations with 
a single employer. Any union facili- 
tating this chopping and changing 
would probably find that in their turn 
they would experience the same diffi- 
culties as the original union.” * 

(5) The federation, where estab- 
lished, should be responsible for de- 
vising a system of recruitment. Thus, 
competition can be avoided if a co- 
ordinated scheme is established. Not 
only would employers and the public 
benefit, but trade unions would also 
experience greater stability of mem- 
bership. 

Some jurisdictional problems were 
created during World War I, when 
workmen were transferred to essen- 
tial war jobs.’ This presented a 
problem for the Trade Union Con 
gress because of the autonomy of 
member unions. The workman, patri- 
otically accepting a transfer and at- 


tempting to help the war effort, was 
confronted with double entrance fees 
and dues as well as a loss of privileges 
in his former union should he w ithdraw. 


In 1940, the general council decided 
that a system should be introduced 
for the joint recognition of union 
cards, and recommended that union 
leaders accept, without qualification, 
‘original” 


‘ 


transferred employees. The 
union was to maintain all services 
and benefits for the transferred mem 
ber, although bargaining and discipline 
would be assigned to the “recognizing” 
union. In 1941, the plan was sub- 
mitted to the Trade Union Congress 
in Edinburgh, and the voting followed 
a rather typical pattern: Seventy 
eight unions, representing 1,966,312 
members, favored the free recognition 
of union cards; 22 unions, represent 
ing 274,734 members, favored the rec 
ognition of union cards if some form 
of payment was made; and 17 unions, 
representing 2,262,431 members, voted 
against the proposal of the general 
council. Some unions voting against 
the plan were vital to the war effort. 

The Trade Union Congress has had 
some success with the “sphere of in- 
fluence’ agreement, which suggests 
that unions establish jurisdictional 
markers by agreement. This helps to 
avoid “poaching” if the unions act in 
good faith. The need for an agree 
ment between unions is important in 
England because no attempt is made 
to grant exclusive jurisdictional rights.”” 
Generally, an established bargaining 
relationship will not be upset, and a 
rival union will not seek representa 
tion rights to workmen without the 
consent of the union already in con 
trol (this has worked well except on 
the docks and in the railways).” 


“ Trade Union Structure and Closer Umity, 
at p 32. 

“ “Trade Union Membership Problems of 
Transferred War Workers In Great Britain,” 
45 International Labour Review 151-155 
(1942). 
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~The AFL in the United States theo 
retically assigned charters on an exclusive 
basis 

“Turner, work cited at footnote 59, at 
pp 57, 66-09. 
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The demarcation dispute has been 
more difficult to resolve, probably due 
to the differences in wage rates be- 
tween unions and the refusal of some 
union leaders to arbitrate. Custom 
and agreements between employers 
and unions have established the type 
of work which members of different 
crafts can perform. This has helped 
to avoid jurisdictional quarrels, be- 
cause some of the work tasks could 
be performed by unskilled labor, par- 
ticularly with the constant onslaught 
of technological developments. Dur- 
ing World War II, unions temporarily 
ended demarcation disputes in order 
to aid production.”? 


Breakaway” or “splinter” unions 
have also caused jurisdictional con- 
flict, although these newly created 
unions are recognized by the 
Trade Union Congress, nor by man- 
agement in many cases. Yet, “splinter” 
unions continue to form and survive. 
The NLRB in the United States, 
charged with conducting representa- 
permitted 


not 


tion elections, has also 
“splinter” unionism via the “Globe” 
election. 

The Trade 


tinues to stress amalgamation as the 


Union Congress con- 
best means of resolving jurisdictional 
quarrels. Supposedly, the workman 
concerned should be free to choose 
the union which best represents his 
interests; yet, amalgamation reduces 
the number of unions he can vote for. 
This may be justified in the interest 
of labor as an entity. However, if 
many diverse interests are amalga- 
mated, jurisdictional disputes are only 
being postponed and later quarrels 
invited. 


Amalgamations continue in accord- 


" Labour Relations and Working Conditions 
in Britain, cited at footnote 53, at p. 17. 

"P_E. P., British Trade Unionism (1955), 
pp. 32-33 
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the Trade Union Congress. In 1945, 
approximately 20 unions in the coal 
industry formed the National Union 
of Mineworkers: in 1947, the National 
Union of Distributive and Allied 
Workers merged with the National 
Amalgamated Union of Shop As- 
sistants, Warehousemen and Clerks 
to form the Union of Shop, Distribu- 
tive, and Allied Workers; and, in 
1948, the Amalgamated Union of Up- 
holsterers and the National Amalga 
mated Furnishing Trades Association 
joined forces with the National Union 


of Furniture Trade Operatives.” 


Many other amalgamations have taken 


place. 


Conclusion 

It should be noted that Great Britain 
has not established an administrative 
board, like the NLRB in the United 
States, to conduct elections or to fix 
the appropriate bargaining unit. Since 
approximately 43 per cent of the labor 
England is unionized,” it 
would seem that the jurisdictional 
dispute has not caused as many head- 
aches there as in the United States 
where the percentage of work-force 
If the jur- 


force in 


organization 1s much less. 
isdictional dispute created a problem, 
it is possible that legislation would 
have been enacted to control it. Yet, 
from a reading of available literature, 
the jurisdictional dispute seems to oc- 
cur more frequently in England than 
is acknowledged. For example, there 
were a large number of jurisdictional 
disputes in 1955; those in the railroad, 
newspaper and dock industries re- 
sulted in strikes.”° It seems possible 
that the later legal and public ac- 
ceptance of the union in the United 


in Britain, cited at footnote 53, at p. 4. This 
is the percentage of unionization 
ever attained. 

" Turner, work cited at footnote 59, at p. 57. 
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ance with the established policy of States partially accounts for its greater 
Labour Relations and Working Conditions 


difficulty with jurisdictional rivalry. 
Older leaders in the United States, 
who still control many unions, were 
necessarily militant in order to sur- 
vive prior to the 1930's, and these 
characteristics were carried over to 
deal with organizational and work- 


assignment problems. Furthermore, 


HEALTH INSURANCE PROPOSAL NOW IN CONGRESS— 
AMA LAUNCHES RESISTANCE CAMPAIGN 


union leaders in the United States 
have exhibited a lack of diplomacy 
and concern for the public welfare 
and the trade movement as an entity. 
The English union leaders as a class 
are probably more mature in their 
outlook than those in the United States. 


[The End] 


Protection against the cost of certain medical services, other than 
doctors’ bills, for persons 65 years of age and over who are entitled to 
social security or railroad retirement benefits is contained in a new bill 
(H. R. 4222) introduced in Congress by Representative King of 


California. 


The bill calls for the following health services to be furnished: 


(1) Inpatient hospital services, up to 90 days. Hospital services 
would include all those customarily furnished to hospital patients, and 
would be subject to a deductible amount (paid by the patient) of $10 
a day up to nine days, with a minimum of $20; 


(2) Skilled nursing home services, after a patient is transferred 
from a hospital, for a maximum period of 180 days; 


(3) Outpatient hospital diagnostic services, as required, subject 
to a $20 deductible amount for each diagnostic study ; 


(4) Home health services for up to 240 visits during a calendar 
year. These services would include intermittent nursing care, therapy 


and part-time homemaker services. 


It is estimated that the program would cost 0.6 per cent of covered 
payroll, and that in the early years of the program the benefit payments 
would amount to slightly more than $1 billion a year. Payments for 
the various benefits would begin October 1, 1962, except that payments 
for skilled nursing home service would begin July 1, 1963. 


To finance the cost of the broadened benefits, the bill provides 


for an increase in social security contribution rates—!4 of 1 per cent 
on both employers and employees, and 3g of 1 per cent for the self 
employed—effective in 1963. The taxable earnings base would be 
increased from $4,800 to $5,000 a year, beginning with 1962. 


The /ndustrial Union Department Fact Sheet reports: 


American 


Medical Association has announced an “all-out-effort” to prevent pas 
sage of President Kennedy's proposal to finance the health care needs 
of the elderly under social security. According to the AMA News, 
the AMA will undertake a broad advertising program including special 
posters for doctors and suggestions on how doctors can explain the 
issue to their patients. A similar approach was used against President 
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Truman’s national health insurance program 
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Employer-Paid “Union Time” 
Under the Federal Labor Laws 


Analyzing various federal statutes, the author concludes that employer pay- 
ments of ‘‘wages"’ to union officials devoting full time to union business are 
unlawful and should be reported in accordance with the Landrum-Griffin Law. 


| Spwtiocteaays SURVEY in 1953 indicated that about 43 per cent 
of all collective bargaining agreements provide for employer pay- 
ment to union official-employees for time spent in presenting, investi- 
gating and processing grievances. Of these agreements, some permitted 
full-time grievance work at employer expense; others attempted to 
limit such costs by various means. A 1960 survey indicated a marked 
increase, to 51 per cent, in agreements providing for some employer 
payment. While only one agreement of the 400-contract sample 
expressly provided for full-time company-paid union grievance repre- 
sentatives, it is generally known that the practice of full-time company- 
paid union officials exists in many collective bargaining relationships. 
Most commonly the union officials have been employees; they have 
gradually performed less and less work and spent more and more time 
on “union business.” Employers have continued to pay them their 
regular “wages” as if they were still performing work. Usually they 
enjoy the same “fringe benefits” as employees; sometimes they are 
required to punch in and out; but often their resemblance to employees 
ends there. 


The status under law of employer payments for such full-time 
“union time” has long been in doubt. Do such payments constitute 
permissible assistance to a union under Section &8(a)(2)?' Are they 
payments for “hours worked” under the Fair Labor Standards Act? 
Might they be unlawful under Section 3027? 


These questions have been compounded by the Labor-Management 
Reporting and Disclosure Act of 1959 which requires employer report- 
ing of certain payments to union officials and representatives, and 
which substantially amended Section 302. Employers who make such 
payments would do well to take a close look at these problems. 


' Labor Management Relations Act, 1947, as amended, 29 USC Sec. 158(a)(2). 
?1MRA as amended, 29 USC Sec. 186. 
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Section 8(a)(2) 

It is, according to Section &(a)(2), 
an unfair labor practice for an em- 
ployer to “contribute financial or other 
support” to “any labor organization” 
except that, subject to NLRB Rules 
and Regulations, “an employer shall 
not be prohibited from permitting 
employees to confer with him during 
working hours without loss of time or 
pay.” (Italics supplied.) 

The language of the proviso points 
up the essence of this discussion: 

It permits payments to employees 
but is a union official or representative 
who performs no work whatever really 
an employee merely because he is car- 
ried on the payroll ? 

It permits payments for time spent 
in conference with the employer—but 
does it permit payment for time spent 
in investigating grievances prior to 
conference with the employer or in re- 
results of grievances after 


porting 
Does 


conference with the employer? 
it permit payment for time spent on 
union matters unrelated to conference 
with the employer? * 

The answers to these 
would seem to depend, so far as the 


questions 


*It is a rare full-time union official who 
spends all of his time in conference with 
the employer. 

*W’yman Gordon Company, 62 NLRB 561 
(1945); General Shoe Corporation, 90 NLRB 
1330 (1950). 


Union Time 


Board and Section 8(a)(25 are con- 
cerned, upon whether the labor or- 
ganization is an established union or 
‘company 


‘ 


whether it is a so-called 
union’ which is inhibiting the organi- 
zational efforts of an established union. 
The Board’s view of payments, for 
other than time spent in conference 
with the employer, to employees who 
are also officials or representatives of 
is vigorous and 

do constitute, 


a “company union” 
clear—the payments 
with little more, an unfair labor prac- 
tice.* But the Board has never con 
sidered such payments in the context 
of an established union. Perhaps there 
have been no charges; or perhaps 
there is an unarticulated presumption 
that officials and representatives of an 
established union can accept such pay- 
ments without being diverted from 
the militancy required by their position. 

In any event, the view of the courts 
of appeal is much less stringent than 
that of the Board. Disestablishment 
orders against “company unions” have 
been refused enforcement on the 
grounds that the employer payment 
for union time other than in confer 
ence with him was merely laudable 
Indeed, one appellate 
* Coppus Engineering Corporation v. NLRB, 
31 LC § 70,435, 240 F. 2d 564 (CA-1, 1957); 
Chicago Rawhide Manufacturing Company v 
NLRB, 27 LC ¥ 69,052, 221 F. 2d 165 (CA-7, 


1955). 


cooperation.” 
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court went so far as to say that Sec- 
tion 8(a)(2) “was not enacted to pro- 
hibit or penalize courteous and friendly, 
or even generous, action on the part 
of employers.” ° 

It should be noted, however, that 
while these judicial may 
alleviate concern, under Section 8(a) 
(2), for employer payment of non- 
conference union time, none involved 
full-time union officials or representa- 
tives. Thus, the question of whether 
a full-time union official or represen- 
tative is an employee for purposes of 
Section 8(a)(2) remains open. 


decisions 


Fair Labor Standards Act 
Whether or not employer payment 
of a full-time union official constitutes 
payment for “hours worked” under 
the Wage-Hour Law similarly 
doubtful. The statute’ is silent. But 
the Wage-Hour Administrator's In- 
terpretation, Part 785.3(g),° states: 
“Time spent in adjusting grievances 
between an employer and employees 
during the time the employees are re- 
quired to be on the premises is hours 
(Italics supplied. ) 


worked . . 

Again, as in Section 8(a)(2), the 
language refers to the time of em- 
ployees; in this instance, time spent in 
adjusting grievances. Again, the ques- 
tions recur: 

Is a union official who performs no 
work whatever an employee merely 


because he is carried on the payroll? 


“NLRB v. Valentine Sugars, Inc., 25 LC 
€ 68,200, 211 F. 2d 317 (CA-5, 1954) 

‘Fair Labor Standards Act, as amended, 
29 USC Sec. 201, and following. 


Lapor Law Reports, § 24,111.03. 

*>LMRA, 29 USC Sec. 186, 
amendment, provided in part 

“(a) It unlawful 
ployer to pay or deliver, or to agree to pay 
any money or other thing of 
representative of his 


prior to its 


shall he for any em- 
or deliver, 
value to any 
employees who are employed in an industry 


any ot 


commerce 


shall be 


affecting 

“(b) It 
sentative of 
ployed in an industry affecting commerce 
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unlawful for any repre- 


any employees who are em- 


In a telegram to the governors of 


the 50 states, President Kennedy 
has urged the ‘‘acceleration of state 
and local projects that are genuinely 
useful and will provide immediate 
jobs and business help.’’ He added 
that the federal government has re- 
leased for obligation $724 million 
for highways and $350 million for 
direct federal construction and con- 
struction grants. 


What is the status of union time 
spent in pursuits other than adjusting 
grievances 


Section 302 

Are employer payments to a full- 
official unlawful under 
Section 302 is, of course, 


time union 
Section 302? 
a criminal statute with criminal sanc- 
There is no doubt that it pro- 
The inquiry here is 


tions. 
scribes bribery. 
whether it prohibits essentially “inno- 
cent” payments, payments which have 
grown out of collective bargaining. 
Prior to its amendment in 1959, Sec- 
tion 302° made it unlawful for an 
employer “to pay or deliver, or to 
agree to pay or deliver, any money or 
other thing of value to any repre 
sentative of any of his employees... .” 

When prosecutions under the sec- 
tion were seriously impeded by the 
technical issue of what is a “repre- 


to receive or accept, or 
ov accept, from the employer of such em- 


to agree to receive 
ployees any money or other thing of value. 

“(c) The 
not be applicable (1) with respect to any 
money or Other thing of value payable by 


provisions of this section shall 


an employer to any representative who is 
an employee or former employee of such 
employer, as compensation for, or by rea- 
son of, his services as an employee of such 
employer; 

Also excepted from the prohibitions were 
certain court and arbitration judgments, cer- 
tain checkoffs, and payments to trust funds 
which met the required qualifications. 
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© Congress set about to 
tighten the statute. And in the 1959 
Section 302 was substantially 
Sut let us first consider 
age. 


sentative,” 


act, 
changed.” 
the earlier langu 


In U. S. 


Ryan,” defendant was 


convicted of receiving monetary gifts 
from employers of longshoremen w ho 
were represented by the labor organi- 
zation of which defendant was presi- 
The court of appeals reversed 


dent. 


U Vv “Ryan (former preside nt o In- 
ternational Longshoremen’s 27 
LC 968,937, 128 F. Supp. 128 (DC a 
1955); rev'd, 28 LC { 69,341, 225 F. 2d 417 
(CA-2, 1955); rev'd 29 LC § 69,778, 350 
U. S. 299, (1956); conviction aff'd, 30 LC 
€ 69,913, 232 F. 2d 481 (CA-2, 1956); U. S. 
v. Brennan (ot the International Brother- 
Teamsters), 28 LC 69,457, 134 F. 
Supp. 42 (DC Minn., 1955); aff'd, 31 LC 
€ 70.445, 240 F. 2d 253 (CA-8, 1957); 1/-_ 
v. Lavery (of the Operating Engineers), 35 
LC 971,701, 161 F. Supp. 283 (DC Pa., 
1958): U. S. v. Durkin (of a local truckers 
union), 35 LC $71,702, 161 F. Supp. 287 
(DC Pa., 1958); U. S. v. Downes, 35 LC 
€ 71,703, 161 F. Supp. 291 (DC Pa., 1958). 

"TMRA, 29 USC Sec. 186, as amended 

1959, provides, in part: 

“(a) It shall be unlawful for any employer 
or association of employers or any person 
who acts as a labor relations expert, ad- 
viser, or consultant to an employer or who 
acts in the interest of an employer to pe 
lend, or deliver, or agree to pay, lend, 
deliver, any money or other thing of oP 

“(1) to any representative 
employees who are employed in an industry 


hoc rd ot 


of any of his 


affecting commerce, or 

“(2) to any organization, or 
officer or employee thereof, which repre- 
secks to represent, or would admit to 
any of the employees of such 


labor any 


sents, 
membership, 
employer who are emp jloyed in an industry 
affecting commerce, or 

“(3) to any employee or group or com> 
mittee of employees of such employer em- 
ployed in an industry affecting commerce 
in excess of their normal compensation for 
causing such employee or 
directly or indirectly 
employees in the 
and _ bar- 


the purpose of 
group or committee 
to influence any other 
exercise of the right to organize 
gain collectively through representatives of 
their own choosing; or 
“(4) to any officer or 
organization engaged in an 


employee of a 


labor industry 
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the conviction on the ground that 
Ryan was not himself a representa- 
tive of the employees. But Judge 
Learned Hand, dissenting, enunciated 
a view later accepted by the Supreme 
Court. Among the points made by 
Judge Hand: 

(1) Section 302 is 
proscribing bribery although * 
tainly does cover bribery.’ 
added, parenthetically : 


to 


And he 


not 


affecting commerce with intent to influence 
him in respect to any of his actions, deci- 
sions, or duties as a repre sentative of em- 
ployees or as such officer or employee of 
such labor organization, 

“(b)(1) It shall be unlawful for any per- 
son to request, demand, receive, or accept, 
or agree to receive or accept, any payment, 
loan, or delivery of any money or other 
thing of value prohibited by subsection (a) 

“(2) It shall be 
organization, or for any 
an officer, agent, representative, or employee 
of such labor organization, to demand or 
accept from the operator of any motor vehi 
cle (as defined in part II of the Interstate 
Commerce Act) employed in the transporta- 
tion of property in commerce, or the em 
ployer of any such operator, any money or 
ieee thing of value payable to such organ 
representative 


unlawful for any labor 


person acting as 


ization or to an officer, agent, 
or employee thereof as a fee or charge for 
the unloading, or in with the 
unloading, of the cargo of vehicle: 
Provided, That nothing in this paragraph 
shall be construed to unlawful any 
payment by an employer to any of his em- 
their services 


connection 
such 


make 


ployees as compensation for 
as employees. 

“(c) The provisions of 
not be applicable (1) in 
money or other thing of 
an employer to any of his employees whos« 
established duties include acting openly for 
such employer in matters of labor relations 


shall 


any 


this section 
respect to 


value payable by 


or personnel administration or to any rep- 
resentative of his employees, or to any offi 
cer or employee of a labor organization, 
also an employee or former em- 
ployee of such employer, 
for, or by reason of, his 
ployee of such employer; 


who is 
as compensation 
service as an em 

Subsection (c) contains substantially the 
same exceptions as its predecessor, cited at 
footnote 8, plus one additional exception not 
material here. 

2 Cited at footnote 10. 
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“Incidentally, if bribery had been 
the target, the penalty would almost 
certainly have been more than a year’s 
imprisonment.” 

(2) Congress’ purpose in enacting 
the section was twofold: (a) to pre- 
vent demands by unions for employer 
payments to fill union “war chests,” 
and (b) to prevent payments which, 
though not bribes, would tend “to 
turn the edge of [the recipient's] 
allegiance.” 

(3) Senators Ives and Pepper voted 
against Section 302 for the express 
reason that it would cover “innocent” 
payments. 

Subsequently, in the Supreme Court 
decision affirming the Ryan conviction, 
Mr. Justice Clark said of Section 302: 

“As the statute reads, it appears to 
be a criminal provision, malum pro- 
hibitum, which outlaws all payments, 
with stated exceptions, between em- 
ployer and representative.” 

Since Ryan, two other courts of ap- 
peal have indicated that the “inno- 
cence” of payments does not take 
them out of the statutory prohibition: 

In Sheet Metal Contractors Associa- 
tion of San Francisco v. Sheet Metal 
Workers,’ plaintiff association asked 
for an injunction against enforcement 
of an agreement requiring the em- 
ployers to contribute two and one-half 
cents per man-hour to a “joint indus- 
try board.” The joint board, con- 
sisting of six employer designees and 
six union designees, was established, 
according to the appellate court's 
opinion : 

“1, to administer the fund; 2, to aid 
in the settlement of disputes between 


the union and the employers associa- 
tion; 3, to set up a joint arbitration 
committee; 4, to supervise and ad- 
minister an apprenticeship program; 
5, to provide a forum for discussion 
of the problems of the industry; and 
6, to cooperate with the public and 
quasi-public bodies with regard to 
legislation and other matters of inter- 
est to the industry.” 

In reversing the district court’s de- 
nial of the injunction,’* the court of 
appeals held that since the joint board 
existed in part for the purpose of 
dealing with employers and since em- 
ployees participated therein, it was a 
labor organization within the mean- 
ing of Section 2(5) of Taft-Hartley. 
Consequently, it was a representative 
within the meaning of Section 302, and 
employer payments to the board were 
illegal since they were not “such as 
to bring [them] within any of 
the exceptions stated in subdivision 
(c) of § 302 The facts that 
the payments were not bribes, that 
they were not designed to influence, 
and that they were required by a col- 
lective bargaining agreement negoti- 
ated at arm’s length, were apparently 
immaterial to application of the 


statute." 


Of particular significance in the 
language of the new Section 302 is the 
fact that four types of payments are 
proscribed but that two of the pro- 
scriptions are qualified or conditioned 
by express reference to the motivation 
behind the payment. Thus, Section 
302(a)(4) makes unlawful a payment 
to “any officer or employee of a labor 
organization with intent to in- 
fluence him in respect to any of his 


*33 LC § 70,969, 248 F. 2d 307 (CA-9, Plumbers, 36 LC 65,348, 265 F. 2d 607 


1957); cert. den., 355 U. S. 924 (1958). 

" Sheet Metal Contractors Association of 
San Francisco v. Sheet Metal Workers, 31 L¢ 
{ 70,174, 145 F. Supp. 626 (DC Cal., 1956). 

"See, also, Mechanical Contractors Asso- 
ciation of Philadelphia, Inc. v. Local 420, 


240 


(CA-3, 1959); Conditioned Air and Refrigera- 


tion Company v. Plumbing and Pipe Fitting 
Labor-Management Relations Trust, 32 LC 
{ 70,546, 159 F. Supp. 887 (DC Cal., 1956); 
aff'd, 34 LC § 71,277, 253 F. 2d 427 (CA-9, 


1958). 
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acts, decisions, or duties as a repre- 
sentative of employees [or as an of- 
ficer, etc.] and Section 302 
(a)(3) prohibits payments “to any 
employee or group or committee of 
employees . . . in excess of their 
normal compensation for the purpose 
of causing such employees or group 
or committee to influence any 
other employees in the exercise [of 
their Section 7 rights a 

sy contrast, Section 302(a)(1) and 
(a)(2) look only to the representative 
status (or potential representative 
status) of the recipient, making un- 
lawful payments by an employer to 
“any representative of” or “any labor 
organization, or officer or employees 
thereof, which represents” his em- 
ployees. 

Did Congress intend, as its drafts- 
manship indicates, that the motiva- 
tion behind the payments need not be 
considered under (a)(1) or (a)(2)? 
Indeed, (a)(1) is substantially identi- 
cal to the prohibition in the old Sec- 
tion 302(a). Yet, in the legislative 
history of the amendment, Congress, 
which was well aware of the cases 
applying the section, indicated con- 
cern only for the loophole inherent in 
the representative status question. 


Amendment of the section was first 
suggested in the Kennedy-Ives Bill in 
1958. The Senate Labor Committee 
reported that its purpose, in suggest- 
ing the amendment, was “to clarify 
an ambiguity which presently exists. 
Under the present law it is illegal for 
an employer to pay or deliver any- 
thing of value to a representative of 
his employees. The amendments con- 
tained in this section would remove 
any doubt that all forms of bribery 
and extortion which might escape the 
provision of existing law would be 
caught by the amendments. The in- 
tent of these amendments to section 


302 is to forbid any payment or bribe 
by an employer or anyone acting in 
his behalf, whether technically an 
agent or not, and to forbid the receipt 
of any such bribe by any person, 
whether an individual, an officer, or 
employee of a labor organization, or a 
committee representing employees.” ' 


House Committee Report 

Subsequently, in 1959 the House 
Committee on Education and Labor 
reported : 

“The purpose of these amendments 
to Section 302 is to forbid any pay- 
ment, loan, or bribe by an employer, 
employer association, or anyone act- 
ing on an employer's behalf, i. e., labor 
relations consultant. The demand or 
acceptance of such payment, loan, or 
bribe is also proscribed. 

“The prohibitions are extended to 
payments to representatives of 
unions who are trying to organize the 
employees of a particular employer, 
payments to employee committees for 
the purpose of influencing other em- 
ployees, and payments to union offi-- 
cers or employees for the purpose of 
influencing them in their capacity as 
such.” 

The House Committee Report, too, 
demonstrates a Congressional preoc 
cupation with bribes and extortion, 
but again, we see the written mani- 
festation of their deliberations reflect- 
ing the broadest possible scope of 
prohibition, that is, “any payment, 
loan, or bribe.” 

What about the exceptions to Sec- 
tion 302(a)? Section 302(c)(1) of 
the new law is identical to its prede- 
cessor. In pertinent part, it provides 
that “the provisions of this section 
shall not be applicable (1) in respect 
to any money or other thing of value 
payable by an employer to any 


*S. Rept. 1684 (1958). 
H. Rept. 741 (1959). 
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officer or employee of a labor organi- 
zation, who is also an employee, or 
former employee, of such employer, as 
compensation for, or by reason of, his 
service as an employee of such em- 
ployer ; (Italics supplied.) 

Once again, the language refers to 
employees; in this instance, payments 
to employees for service as such. And 
again, the questions recur: 


” 


Is a union official or representative 
who performs no work for the employer 
an employee merely because he is 
carried on the payroll ? 

May employer payments to such 
an individual be reasonably regarded 
as compensation for service as an em- 
ployee? 

May employer payments to such an 
individual be reasonably regarded as 
made “by reason of” his service as an 
employee ? 

As to the latter two questions, it is 
difficult to conceive of adequate union 
representation being equated with 
service to the employer. 

While this aspect of 302(c) 
never been judicially construed, a 
number of factors point to the conclu- 
sion that it should be read as plainly 


has 


as it is written: 

(1) Senator Ball of 
proposing what later became Section 
302 on the floor of the Senate, said: 


Minnesota, 


“Subsection (c) contains certain 
exceptions. The first one is with re- 
spect to any money due a representa- 
tive who is an employee ora former 


“O00 Congressional Record 4805 
1947). 
* Mechanical Contractors v. Local 420, 


Plumbers, cited at footnote 14 
* Labor-Management Reporting and Dis- 
closure Act, 29 USC Sec. 433(a), provides 
“(a) Every 
year made— 
“(1) any payment or loan, direct or in 
other thing of value 
expenses), or any 


employer who in any fiscal 


direct, of 
(including 
promise or agreement therefor, to any labor 
steward, 


money or 
reimbursed 


organization or officer, agent, shop 


representative of a labor organi 


or other 
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employee of the employer, on account 
of wages actually earned by him.” * 
(Italics supplied.) 

The total absence of any other legis- 
lative discussion of this exception, 
much less any contrary indications of 
intent, suggests that the Congress ac- 
cepted the plain language and the 
Senator’s plain construction of it at 
its face value. 

(2) That part of 302(c) which has 
beerr judicially construed has been 
construed in accordance with its plain 
meaning in order to give the optimum 
effect to the “primary intent of Con- 
yress” in enacting the old 302(a) and 
(b).?° 

Thus, while the question of whether 
a full-time union official is an em- 
ployee remains open, it is clear that 
payments of wages to him cannot be 
justified as compensation for, or by 
reason of, service rendered as an em- 
plovee for he renders no service as 
such. And, while no prosecution has 
been attempted predicated upon such 
payments during the 13 years that 
the statutory prohibition has been “on 
the books,” the rationalization that the 
payments are innocently paid and 
honestly intended would appear to be 
of questionable validity. 


Section 203(a) 

Section 203(a) of the 
requires employers to report to the 
Secretary of Labor “any payment or 
loan, direct or indirect, of money or 


1959 act ?° 


zation, or employee of any labor organiza- 
tion, except (A) payments or loans made 
by any national or State bank, credit union, 
insurance company, savings and loan asso- 
ciation or other credit institution and (B) 
payments of the kind referred to in section 
302(c) of the Labor Management Relations 
Act, 1947, as amended; 

“(2) any payment (including reimbursed 
expenses) to any of his employees, or any 
group or committee of such employees, for 
the purpose of causing such employee or 
group or committee of employees to per- 
other employees to exercise or not 
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other thing of value (including reim- 
bursed expenses), or any promise or 
agreement therefor to any labor or- 
ganization or officer, agent, shop 
steward, or other representative of a 
labor organization, or employee of 
any labor organization, except 

(B) payments of the kind referred to 
in section 302(c) of the Labor-Man- 
Relations Act, 1947, as 


agement 
amended... .’ 

While this reporting requirement is 
couched in somewhat broader terms 
than Section 302(a)(1)—for example, 
the recipient need not be a representa- 
tive of the payor’s employees—the 
differences between the subsections 
are not material to this discussion. 
Clearly, if the recipient of a payment 
is a representative of the payor’s em- 
ployees as well as an officer, agent, 
shop steward, etc., of a labor organi- 
zation, the payment must be reported. 


Must “innocent” payments be re- 
ported? Must payments made pursu- 
collective agreement be 
Surely, if such payments 


ant to a 
reported ? 


Footnote 20 continued 

to exercise, or as the manner of exercising, 
the right to organize and bargain collec- 
tively through representatives of their own 
payments were con- 


choosing unless such 
temporaneously or previously disclosed to 
such other employees; 

“(3) any expenditure, during the fiscal 
year, where an object thereof, directly or 
indirectly, is to interfere with, restrain, or 
coerce employees in the exercise of the 
right to organize and bargain collectively 
through representatives of their own choos- 
ing, or is to obtain information concerning 
the activities of employees,or a labor or- 
ganization in connection with a labor dis- 
pute involving such employer, except for 
use solely in conjunction with an admin- 
istrative or arbitral proceeding or a criminal 
or civil judicial proceeding; 

“(4) any agreement or arrangement with 
a labor relations consultant or other inde- 
pendent contractor or organization pursuant 
to which such person undertakes activities 
where an object thereof, directly or in- 
directly, is to persuade employees to exercise 
or not to exercise, or persuade employees 
as to the manner of exercising, the right 
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are not exempted from the prohibi- 
tory statute, Section 302, they are un- 
likely to be exempted from the reporting 
requirement. Indeed, it is more 
likely that Congress intended that the 
reporting law be more broadly con 
strued, so that other sanctions, short 
of federal indictment, might be avail- 
able to effectuate the purpose of the 
law. The Senate Labor Committee's 
report 2! offers persuasive evidence to 
this effect. Concerning the substan 
tially correlative obligation of union 
officials to report payments received 
from employers, the committee said: 


“Embezzlement, bribery, extortion, 
and similar offenses are made Federal 
crimes by the committee bill. There 
are three reasons for relying upon the 
milder sanction of reporting and dis 
closure to eliminate improper conflicts 
of interest: 

“(1) The searchlight of publicity is 
a strong deterrent. This is a new and 
treacherous field for legislation. Apart 
from a few narrow statutes there are 
no general laws imposing criminal 


to organize and bargain collectively through 
representatives of their own choosing, or 
undertakes to supply such employer with 
information concerning the activities of em- 
ployees or a labor organization in connec- 
tion with a labor dispute involving such 
employer, except information for use solely 
in conjunction with an administrative of 
arbitral proceeding or a criminal or civil 
judicial proceeding; or 

“(5) any payment (including reimbursed 
agreement or 
(4); 


report, in 


pursuant to an 
described in 


expenses) 
arrangement 
shall file with the 
a form prescribed by him, signed by its 
corresponding 


subdivision 
Secretary a 
president and treasurer or 
principal officers showing in detail the date 
and amount of each such payment, loan, 
promise, agreement, or arrangement and the 
name, address, and position, if any, in any 
firm or labor organization of the person 
to whom it was made and a full explanation 
of the circumstances of all such payments, 
agreement or 
they 


including the terms of any 


understanding pursuant to which 
were made.” 


*"S. Rept. 187 (1949). 
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penalties upon those who enter into 
conflicts of interest in breach of fidu- 
ciary duties. Before adopting extreme 
measures it whether 
milder sanctions are sufficient. 


is wise to see 


“(2) The requirements of reporting 
and publication will help the labor 
unions to better regulate their own 
affairs. The members may vote out 
of office any individual whose per- 
sonal financial interests conflict with 
his duties to the members. Under 
existing law the officers who violate 
their duty of loyalty to the members 
are liable in damages and can be com- 
pelled to account to the union for all 
their profits; reporting and publicity 
would facilitate legal action. The 
AFL-CIO Ethical Practices Commit- 
tee could take steps to enforce the 
codes on the information 
brought to light by the Government 
just as it has done with information 
brought out by the McClellan com 
mittee. 


basis.) of 


“(3) The reports would furnish a 
sound factual basis for further action 
in the event that other legislation is 
required.” ** (Italics supplied.) 

Like the new 
reporting requirement 
number of types of payments, all but 
that quoted above being described in 
terms of motivation or purpose or ob- 
ject.". The requirement most perti- 
nent here, that enunciated in 203(a)(1), 
is uniquely unencumbered by such 
considerations. It is, accordingly, a 
logical conclusion that the motivation 
or “innocence” of payments within 
the (a)(1) deseription are not ma- 
terial to their reportability. 


Section 302(a), the 
relates to a 


Similar reasoning suggests that it 
is not material that the payments are 
made pursuant to a collective bargain- 
ing agreement. The initial Senate 
version of the act, S. 505, sponsored 


by Senator Kennedy, rather than re- 


= See, also, H. Rept. cited at footnote 17. 
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Former Secretary of Labor James P. 
Mitchell resigned as chairman of the 
Presidential Railroad Commission to 
devote full time to his candidacy for 
the governship of New Jersey. 


ferring to the 302(c) exception, artic- 
ulated its own exceptions. S. 505 
would have required employer report- 
ing of any payment or loan, etc., 
“except (i) payments pursuant to a col- 
lective bargaining agreement the terms 
of which have been fully disclosed to 
the employees in the bargaining unit, 
(ii) compensation paid to an officer or 
employee of a labor organization for, 
or by reason of, his services as an em- 
ployee of such employer... (Italics 
supplied. ) 

This exception was discarded, with- 
out explanation, as the legislation 
wended its way into law. The very 
fact that it was discarded, of course, 
argues that Congress did not desire 
such an exception to the reporting 
requirement. 

Thus, the language of the statute 
and its legislative history lead to the 
conclusion that an employer must re- 
port any payment to a union official 
which does not fall within the stated 
exceptions of 302(c). While again 
the question of whether a full-time 
union official is an employee remains 
clear that payments of 


open, it is 
individual who per- 


“wages” to an 
forms no service as an employee do 
not fall within the stated exceptions. 
It would seem equally clear that such 
payments should be reported. 

Such an analysis, however, fails to 
reckon with the power of ‘“administra- 
tive legislation.” Under Section 208 
of the 1959 act, the Secretary of Labor 
has authority to issue: 

“[R]ules and regulations prescribing 
the form and publication of reports 
required to be filed under this title 


#* LMRDA. 20 USC Secs. 433(a)(2), (3) 


and (5). 
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and such other reasonable rules and 
regulations ... as he may find neces- 
sary to prevent the circumvention or 
evasion of [the] reporting require- 
ments.”’ 

Curiously, the Secretary's regula- 
tions seem to have effected an exemp- 
tion which Congress refused to adopt. 
In the official reporting form the 
Secretary indicates that it is not 
necessary to report: 

“(c) |[P]ayments made to any regu- 
lar employee as wages or other com- 
pensation for service as a regular 
employee of the employer, or by 
reason of his service as an employee 
of such employer, for periods during 
regular working hours in which such 
employee engages in activities other 
than productive work, if the payments 
for such periods of time are: (1) re- 
quired by law or a bona fide collective 
bargaining agreement, or (2) made 
pursuant to a custom or practice un- 
der such a collective agreement 7 

The Secretary has said, in effect: 

(1) That an individual need not 
perform productive work for the em- 
ployer in order to render “service” to 
the employer ; and 

(2) That as long as payments for 
that service are made pursuant to a 
collective agreement or a custom or 
practice of such an agreement, they 
need not be reported. 

Such conclusions seem to ignore the 
plain meaning of Section 302(c) as 
well as its legislative history and the 
cases in which it has been applied. 

It is obviously open to question 
whether the Secretary has exceeded 
his rule-making authority in this con- 
nection. However, good faith reliance 
on the Secretary's rules and regula- 
tions ought to be a sufficient defense 


* 29 USC Sec. 438. 


Union Time 


to any allegation of willful violation 
of the act. 


Even the Secretary's rules, how- 
ever, leave open the question of what 
is an employee. Indeed, the Secretary 
compounds the problem by introduc- 
ing without definition an entirely new 
term—“regular employee.” 


Even more curiously, the Bureau 
of Labor-Management Reports has 
ruled that the above-quoted exemp- 
tion will cover employer payments of 
“wages” to full-time union officials 
who perform no work for the em- 
ployer. In other words, in the opinion 
of the Bureau, such an individual is 
a “regular employee,” and payments 
made to him by his “employer” are 
“compensation for, or by reason of, 
his service as an employee.” The 
reliability of such an opinion is in- 
deed open to question. But again, an 
employer who receives such a ruling, 
assuming it is obtained on a fair repre- 
sentation of the facts of his case, 
ought to be able to rely on it; and it 
ought to be a good defense to an alle- 
gation of willful failure to report. 
However, the Bureau can be expected 
to take a much closer look at this 
question after its operation under the 


law is routinized. 


What Is an Employee? 

Few terms have been subjected to 
so much legal usage with so little 
legal definition. What is an employee 
depends, in part, on which statute you 
read. For the purposes of Section 
8(a)(2), an employee is what Section 
2(3) of the same act says it is; specifi- 
cally “the term ‘employee’ shall in- 
clude any employee ... [with certain 
specific inclusions and exclusions which 
add no elucidation ].”’ 


“United States Department of Labor, 
of Labor-Management Reports, 


Form LM-10, Pt. B. 
245 


= 
is 
4 
2 
‘ 
a 
7 
ae 
£5 
wll 
* 
ig 
: 


In the Fair Labor Standards Act 
“‘*Employee’ includes any individual 
employed by an employer.” *° 


In Section 302, the term has the 
same meaning as its counterpart in 
Section 8(a)(2). But for purposes of 
the reporting requirement in the 1959 
act, “ ‘Employee’ means any individ- 
ual employed by an employer... .” * 


It is unnecessary to consider what, 
if any, are inherent in 
these “definitions,” for it is obvious 
that none of them answers or even 
assists in answering our recurrent 


differences 


question: 


Is a union official or representative 
who performs no work for the em- 
ployer nevertheless an employee of 
the employer merely because he is 
carried on the payroll as such? 


Absent statutory or other defini- 
tional assistance, it is appropriate to 
look to a dictionary. The 1959 edition 
of Webster’s New Collegiate Diction- 
ary makes a fairly persuasive case for 
a negative answer to our question, de- 
fining “employee” as: “One who work. 


f 


for wages or salary in the service 0 


an employer.” (Italics supplied.) 


Webster's defines the verb, “em- 
ploy,” with similar result: “(1) To 
make use of; to use. (2) To make 
use of the services of.”’ 

And, contrasting the “em- 
ploy,” with the verb, “hire,” Web- 
stresses 


verb, 


ster’s states: “Employ 
the use of a person’s services.” 


All in all, with due respect to the 


3ureau of Labor-Management Re- 
ports, it is difficult indeed to conclude 
that a full-time official is an 


“employee” within the purview of any 


union 


of the statutes considered. 


* 290 USC Sec. 203(e) 

USC 402(f). Note 
stautory Congress 
exceptions 


inter 
the 
purposes —as 


the 
uses 
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Summary 

Section 8(a)(2)..—-While the 
viso to this unfair-labor-practice pro- 
vision permits employer-payment to 
employees for union time spent in 
conference with him and a full-time 
union official or representative who 
performs no work is probably not an 
“employee” and surely does not spend 
all of his paid time in conference with 
the employer, the risk in making such 
payments is probably minimal in view 
ot: 

(a) the NLRB’s apparent attitude 
that assistance of this nature to an 
established union is not particularly 


pro- 


significant ; 

(b) the liberal attitude of courts 
regarding such payments even in cases 
involving “company unions”; and 

(c) the comparatively mild poten- 
tial penalties—for example, disestab- 
lishment of the union; cease and desist 
order against the payments. 


Fair Labor Standards Act.-The 
risks associated with the Wage-Hour 
Law ordinarily arise out of paying 
too little or failing to pay the pre- 
scribed minimum wage or overtime 
rate. No risk is seen under this act 
arising out of paying a nonemployee, 
or out of paying either an employee 
or a nonemployee for time spent other 
than in “adjusting grievances.” 


Section 302.—- Payments to union 
officials or representatives who repre- 
sent the payor’s employees are unlaw- 
ful unless: 

(a) the recipient is an “employee” 
or “former employee” of the payor- 
employer ; and 

(b) the payment is “compensation 
for, or by reason of, [the union of- 
ficial’s] service as an employee.” 


exceptions to 302(a) and (b) and as ex- 
ceptions to 203(a)(1)—but the term “em- 
ployee” which appears in 302(c) is differently 
defined for each purpose. 
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Because a full-time union official is 
probably not an “employee” and be- 
cause he renders no “service” for 
which the employer may properly 
compensate him, payments to him of 
the nature discussed here are very 
likely unlawful. 

The magnitude of the criminal 
penalty for making and for receiving 
such payments ** ought to cause both 
employers and union official-recipients 
to consider carefully the advisability 
of continuation of the practice. 

Section 203.—-So far as the statute 
itself is concerned, payments to union 
officials or representatives, whether 
or not they represent the payor’s em- 
ployees, are required to be reported 
to the Secretary of Labor unless: 

(a) the recipient is an “employee” 
or “former employee” of the payor- 
employer ; and 

(b) the payment is “compensation 
for, or by reason of, [the union of- 
ficial’s] service as an employee.” 

However, the Secretary’s rules and 
regulations have softened the appar- 
ent requirement of the statute by 
broadening the scope of the 302(c) (1) 
exception. In accordance with those 
rules and regulations, then, so long as 
they remain in effect, payments to 
union officials or representatives for 
union time need not be reported if: 

(a) the recipient is a “regular em- 
ployee” of the employer; and 

(b) the payments are made pursuant 
to a collective agreement or a custom or 
practice under such an agreement. 

There remains, of course, real doubt 
as to whether a full-time union official 


*1TMRA, as amended, 29 USC Sec. 186(d), 
provides as follows: 

“Any person who willfully violates any 
of the provisions of this section shall, upon 
conviction thereof, be guilty of a misde- 
meanor and be subject to a fine of not more 
than $10,000 or to imprisonment for not 
more than one year, or both.” 


Union Time 


or representative is a “regular em- 
ployee.” While the Bureau of Labor- 
Management Reports will issue a rul- 
ing to the effect that a full-time union 
official is a “regular employee,” an 
employer who does not obtain such 
a ruling on the facts of his own situa- 
tion, would be well advised to report 
such payments. 

Again the magnitude of the penalty 
for willful failure to report ** and the 
fact that the penalty applies against 
the individuals required to sign re- 
ports rather than the entity which 
represent *° ought to cause both em- 
ployers and unions to “play it safe” 
by filing reports even as to doubtful 
situations. In the case of employers 
it is the president and treasurer or 
corresponding principal officers who 
run the risk of fine and/or imprison 
ment if their entities fail to file re- 
quired reports.** | And any such fine 
is on the officer’s personal account, 
the employer being precluded by the 
act from directly or indirectly paying 
the fine.** 


Some Thoughts 
On Eliminating Payments 


Negotiation, of course, is the pre- 
ferable method of discontinuing unlaw- 
ful payments. The manifest advantages 
to both employer and union in avoid- 
ance of criminal prosecution are rea 
son enough for a mutually agreed 
elimination of the practice. 


Failing agreement of the union, 
however, resort to the federal courts 
rather than to arbitration is the next 
logical step. The only arbitrator thus 
IL MRDA, 29 USC Sec. 439(a), provides 
as follows 

“Any person who willfully violates this 
title shall be fined not more than $10,000 
or imprisoned for not more than one year, 
or both.” 

*”LMRDA, 29 USC Sec. 439(d). 

*LMRDA, 29 USC Sec. 433(a) 

MRDA, 29 USC Sec. 503(b). The 
same rule applies to union officials. 
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to full-time union officials ; nor was he 
faced with payments for time spent in 
other union activities unrelated to the 


far to have considered the problem in 
a published opinion has concluded 
that an employer's payment to union 
officials for “time lost” in processing processing of grievances. And he 
does not indicate how he might react 


grievances is not unlawful under 302 
(a). Ina recent arbitration case in- to such questions. 


volving Industrial Rayon Corporation, By contrast, as discussed above, the 
Arbitrator Harry J. Dworkin held courts have demonstrated a willing- 
that the employer's unilateral reduc- ness to enjoin payments, held to be 
tion of payments for such time was unlawful under Section 302(e), at the 
not proper under the agreement. Ar- application of the employer. And 
bitrator Dworkin was not faced, how- they are expressly authorized by law 
ever, with the question of payments to do so.” [The End] 


REPORT OF NEW YORK COMMITTEE 
ON LABOR LAW 


A resolution to modernize the New York State Labor Relations 
Act was adopted by the New York State Bar Association at its annual 
meeting, January 27, 1961. 

According to David L. Benetar, Chairman of the Committee on 
Labor Law, the fundamental inadequacy of New York State’s present 
labor relations statute is that while it defines, forbids and provides 
sanctions against the commission of unfair labor practices by em- 
ployers, it gives the State Labor Relations Board no power whatever 
to regulate unfair labor practices by unions. Moreover, on many of 
the subjects with which it does presently deal, the statute is in need 


of down-to-date amendment. 


The formal resolution of the Committee, which is submitted to 
and adopted by the New York State Bar Association, is: 


(1) That the New York State Labor Relations Act requires 


modernization and revision. 
(2) In revising it, the entire field of developed labor relations law, 
legislative, administrative and judicial should be considered. 


(3) The primary purpose of revision should be to produce the 
best (that is, fairest and most effective) labor relations statute for the 
state’s employees, unions, employers, consumers and public alike. 


(4) That the areas, among others, to be considered in approach- 
ing modernization and revision of the State Labor Relations Act are: 
(a) Guarantee of free speech; (b) Imposition of duty to bargain upon 
unions; (c) Regulation of the rights of economic strikers and replace- 
ments to vote, noting that replacements are not now permitted by 
A clear demarcation between the rank 
Provisions con- 


Board regulation to vote: (d) 
and file in the bargaining unit and supervisors; (e€) 
cerning organizational picketing; (f) Closed shop; (g) Unfair labor 
practices; (h) Representation proceedings. 


™=1MRA. as amended, 29 USC Sec. 186(e) 
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Random Thoughts on NLRB’s 


American Potash Doctrines 
By MILTON C. DENBO 


In 1954 the NLRB decided the American Potash and Chemical Corporation 
case, holding that except for four named industries, craft units would be 
allowed, if sought by a union which represented the craftsmen involved. 
The article below assays the merits of this rule, its implications and its 
judicial serviceability. The author is an attorney in Washington, D. C. 


NE OF THE MOST THORNY PROBLEMS under the National 
Labor Relations Act,’ and one that recurs frequently, is the 
problem of determining the appropriate bargaining unit. Proper 
resolution of the problem is of paramount importance because an 
employer’s obligation to bargain collectively, as required by the act, 
is only with the representative of his employees selected by such 
employees in an appropriate bargaining unit.*. A major function of 
the National Labor Relations Board is to determine the appropriate 
bargaining unit, and the Board normally does this on a case-by-case 
basis. This is a job of some magnitude. According to its last pub- 
lished annual report, the Board directed 1,726 elections in the fiscal 
year ended June 30, 1959, and each such direction, of course, required 
a bargaining unit determination.® 

The act itself in Section 9(b) provides certain standards to guide 
the Board in making its unit determinations. That section reads: 

“The Board shall decide in each case whether, in order to assure 
to employees the fullest freedom in exercising the rights guaranteed 
by this Act, the unit appropriate for the purposes of collective bar- 
gaining shall be the employer unit, craft unit, plant unit, or subdivision 
thereof: Provided, That the Board shall not (1) decide that any unit 
is appropriate for such purposes if such unit includes both professional 
employees and employees who are not professional employees unless 
a majority of such professional employees vote for inclusion in such 
unit; or (2) decide that any craft unit is inappropriate for such pur- 
poses on the ground that a different unit has been established by a 
prior Board determination, unless a majority of the employees in the 
proposed craft unit vote against separate representation or (3) decide 
that any unit is appropriate for such purposes if it includes, together 
with other employees, any individual employed as a guard to enforce 
against employees and other persons rules to protect property of the 


*61 Stat. 136, as amended, 29 USC Secs. 151-168. 
* Secs. 8(a)(5) and 9(a) of the act. 
* National Labor Relations Board, 24th Annual Report, p. 3. 
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employer or to protect the safety of 
persons on the employer's premises; 
but no labor organization shall be cer- 
tified as the representative of em- 
ployees in a bargaining unit of guards 
if such organization admits to mem- 
bership, or is affiliated directly or indi- 
rectly with an organization which 
admits to membership, employees 
other than guards.” 

The three provisos in Section 9(b) 
were added by the Taft-Hartley Act 
in 1947, but otherwise Section 9(b) 
does not differ materially from the 
way it was enacted originally.* 

(Originally, Section 9(b) read as 
follows: “The Board shall decide in 
each case whether, in order to insure 
to employees the full benefit of their 
right to self-organization and to col- 
lective bargaining, and otherwise to 
effectuate the policies of this Act, the 
unit appropriate for the purposes of 
collective bargaining shall be the etn 
ployer unit, craft unit, plant unit, or 
subdivision thereof.”’) 


The United States Supreme Court 
has held that in making unit deter- 
minations, the Board must take into 
consideration the similarity of work- 
ing duties and conditions of employees, 
the character of the various plants 
that may be involved and the antici- 
pated effectiveness of the unit in 
maintaining industrial peace through 
collective bargaining. The wishes of 
employees may also be taken into 
consideration, but such wishes are not 
controlling.” 

Of all the problems arising under 
Section 9(b), the one that has proven 
most difficult through the years has 
been that of determining whether in 


any given case a craft group should 
be set up as a separate bargaining 
On the one hand, it is a princi- 
pal objective of the act to maintain 


unit. 


4 49 Stat. 449. 7 
* Pittsburgh Plate Glass Company v. NLRB, 
4 LC 451,122, 313 U. S. 146 (1941) 
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industrial stability and such stability 
is more easily achieved if the full com- 
plement of employees in a plant is not 
fragmentized into separate collective 
bargaining units, with each trying to 
outdo the others in the “gains” it 
seeks from the employer. On the 
other hand, the special and separate 
interests of a craft group may show 
the propriety of a unit limited to that 
group, particularly in the light of Sec- 
tion 9(b)(2) of the act which would 
appear to contain Congressional 
blessing for craft groups. Obviously, 
these different considerations conflicted 
that the Board, in an effort to 
strike a balance, was called upon to 
develop criteria to look to in reaching 
a decision in a particular case. 


a 


SO 


The more important criteria, which 
the Board developed in deciding the 
issue of whether to allow craft units 
in different cases, were: ° 

(1) The employer's history of bar- 
gaining. 

(2) The history, extent and type of 
organization of employees in other 
plants of the employer and of other 
employers in the same industry. 

(3) The relationship between the 
proposed unit and the employer's 
method of managing and operating 
the plant, as for example, the extent 
to which the plant’s operations were 
integrated. 

(4) The maintenance by the group 
seeking separate representation of 
identity as a craft throughout the 
period of bargaining on a more com- 
prehensive basis, as illustrated by such 
things as: (a) protesting inclusion in 
the broader unit; (b) seeking to ob- 
tain recognition from the employer 
as a separate unit; and (c) refraining 
from participation in the activities of 
the union representing the broader 
unit. 


* WW’. C. Hamilton and Sons, 104 NLRB 627 
(1953), and cases there cited 
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An example of the application of 
these criteria appears in the decision 
in NLRB v. Glen Raven Knitting Mills, 
Inc. There the court held inappropri- 
ate a craft unit in a hosiery mill, 
pointing out that the employees in 
such unit had the same benefits as all 
other employees and were subjected 
to the same management policies ; and 
that the interests of all employees 
were interdependent. The court fur- 
ther relied upon the fact that the his- 
tory of union organization in the 
industry was on a plant-wide basis. 
The court said: 

“Obviously it is to the advantage of 
the employees in general that all of 
them shall have the right to partici- 
pate in decisions affecting their in- 
terests through representatives of 
their own choosing and that this right 
is jeopardized if a selected group of 
employees, without whom the busi- 
ness cannot be carried on, is empow- 
ered to bargain separately for its own 
interests with the possibility of an 
ensuing strike regardless of the wishes 
of the workers in other sub-divisions 
of the enterprise. Unity of interest, 
common control, dependent operation, 
sameness in character of work and 
unity of labor relations have led the 
Board and the courts in many cases 
to approve the inclusion in a bargain- 
ing unit as many employees as pos- 
sible who have a common interest.” 

In the celebrated National Tube 
Company case,* the Board had occa- 
sion to consider at some length what 
effect Section 9(b)(2) had upon its 


power to make craft unit determinations. 
It concluded that it would continue to 
consider all the criteria previously 
used, notwithstanding it could no 
longer hold that a craft unit was inap- 
propriate solely because of a prior 
Board determination setting up a dif- 
ferent unit. 


But then in 1954, the Board decided 
the American Potash and Chemical 
Corporation case,® holding that except 
in four chosen industries, craft units 
would be allowed if sought by a union 
traditionally representing the em- 
ployees in the particular crafts involved. 
The Board has quite vigorously ad- 
hered to the American Potash rule, 
no matter how integrated the opera- 
tions are in a particular case and no 
matter how extensive the history of 
plant-wide bargaining in the industry 
may be.’? However, in the four in- 
dustries above alluded to—steel, alu- 
minum, lumber and wet milling—the 
Board had previously held that it 
would not allow craft units because 
of integration of operations and long 
history of plant-wide bargaining.” 
And in the American Potash case the 
Board announced that it would adhere 
to that position in such industries. 
Moreover, the Board does not confine 
its policy in these industries simply to 
plants with a bargaining history; in- 
stead it applies such policy even to 
entirely new plants. Thus, in Kaiser 
Aluminum and Chemical Corporation,” 
it held inappropriate craft units in a 
newly constructed aluminum manu- 
facturing plant. 


730 LC 970,154, 235 F. 2d 413 (CA-4, 
1956). 

*76 NLRB 1199 (1948). 

*°107 NLRB 1418. 

See, NLRB, 23rd Annual Report for 
fiscal year ended June 30, 1958, p. 36, in 
which the Board said: 

“However, adhering to the policy an- 
nounced in the American Potash case, the 
Board has again declined to extend the 
National Tube doctrine and has permitted 
separate craft or departmental representa- 


American Potash 


tion, regardless of integration of operations, 
in all industries other than basic steel, basic 
aluminum, lumber, and wet milling.” 

" National Tube Company, cited at foot- 
note 8 (steel); Permanente Metals Corpora- 
tion, 89 NLRB 804 (1960) (aluminum); 
Corn Products Refining Company, 87 NLRB 
187 (1949) (wet milling); Weyerhaeuser 
Timber Company, 87 NLRB 1076 (1949) 
(lumber). 


119 NLRB 695 (1957). 
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The Board's present policy on craft 
units is quite automatic. So long as 
the union involved is one that tradi- 
tionally represents the sought-after 
employees, and the plant involved is 
not in the steel, aluminum, wet milling 
or lumber industry, the craft unit is 
allowed, regardless of how integrated 
the plant’s operations are and regard- 
less of the extent of its bargaining 
history on a plant-wide basis. 

Conversely, if the plant is in one of 
the above four industries, then craft 
units are denied, even though the 
plant’s operations may not be inte- 
grated and even though it has no 
bargaining history. The American 
Potash doctrines have made it unnec- 
essary for the Board to pay any atten- 
tion to the various factors it so carefully 
evolved and which it formerly applied 
in making unit determinations. 

The Board’s American Potash doc- 
trines would appear subject to attack 
on various grounds. First, Section 
9(b) requires a decision by the Board 
“in each case” as to what unit will 
“assure to employees the fullest free- 
dom in exercising the rights guaran- 
teed by this Act.”’"?* When the Board 
acts mechanically, as it does in apply- 
ing its American Potash rules, it is 
thereby abandoning the discretion 
given it by Section 9(b) to decide 
what the appropriate bargaining unit 
is “in each case.” Second, the 
American Potash rules would seem 
discriminatory and thus violative of 


due process. This is shown by the 
fact that even though the circum- 
stances are the same in the plate glass 
industry, for example, as in the steel, 
aluminum, lumber, and wet milling 
industries, craft units are allowed in 
the former industry and not in the 
latter four. It is plainly arbitrary and 
discriminatory for the Board to rely 
upon a set of factors—integration of 
operations and bargaining history on 
a plant-wide basis—in denying craft 
units in the latter four industries and 
at the same time, despite the presence 
of these factors in another industry, 
in allowing craft units in such other 
industry. Such arbitrary and dis- 
criminatory application of policies 
would appear to violate due process 
and equal protection of the laws,’® for 
the cases are abundant that if a law 
is administered so as to make unjust 
discriminations between persons in 
similar circumstances, due process 
has been violated.’® stated in 
Pfeiffer Brewing Company v. Bowles: ™* 

“Class legislation discriminating 
against some and favoring others is 
prohibited—the law must affect alike 
all persons in the same class and under 
similar conditions classifications 
must embrace all who belong in the 
same category and may not be capri- 
cious or arbitrary.” 

Still another infirmity appears in 
the Board’s policy. Section 9(c) of 
the act requires that in representation 
cases, an appropriate hearing shall be 
held. This hearing requirement is 


"NLRB v. American Steel Buck Corpora- 
tion, 29 LC ¥ 69,592, 227 F. 2d 927 (CA-2, 
1955). 

“1 Legislative History of Labor Manaae- 
ment Relations Act (1947), pp. 418, 550-551. 

*"While the Fifth Amendment contains 
no equal protection clause, there may be 
discrimination of such an injurious char- 
acter in the application of laws as to amount 
to a denial of due process. Steward Machine 
Company v. Davis, 301 U. S. 548 (1937); 
Currin v. Wallace, 306 U. S. 1 (1938); 
Hirabayashi v. U. S., 320 U. S. 81 (1938); 
Bolling v. Sharpe, 347 U.S. 497 (1954). 
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*Vick Wo v. Hopkins, 118 U. S. 356 
(1886); Wallace v. Currin, 95 F. 2d 856 
(CA-4, 1938), aff'd, cited at footnote 15: 
Missouri Pacific Railway Company v. Mackey, 
127 U. S. 205 (1888); Pfeiffer Brewing Com- 
pany v. Bowles, 146 F. 2d 1006 (Em. CA, 
1945), cert. den., 324 U. S. 865 (1945); Sims 
v. Rives, 84 F. 2d 871 (CA of DC, 1936), 
cert. den., 298 U. S. 683 (1936); NLRB vw. 
Gene Compton’s Corporation, 36 LC 4 65,167, 
262 F. 2d 653 (CA-9, 1959); NLRB v 
Plankinton Packing Company, 265 F. 2d 638 
(CA-7, 1959). 

* Cited at footnote 16. 
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mandatory.'* When the Board applies 
the American Potash rules, it is in 
reality denying to the objecting party 
the hearing required by the statute, 
for the case has been prejudged. No 
matter what showing is made that 
the factors existing in the four chosen 
industries, which led the Board to 
deny craft units, exist also in the case 
before it, the Board’s mind is closed 
and the arguments rejected. The 
hearing is then but a sham and de- 
prives the party of due process.’® 

The American Potash doctrines have 
not been reviewed very frequently by 
the courts. In part this is due to the 
fact that the union seeking the craft 
unit may lose the ensuing election so 
that there is no way to raise the issue 
before a court.*® And in part it is due 
to the reluctance of employers to un- 
dergo the expense and trouble of 
litigating an issue in a field where the 
Board’s discretion is so wide.*' In one 
case, however, a successful attack was 
made upon the American Potash doc- 
trines. In NLRB v. Pittsburgh Plate 
Glass Company,”* the United States 
Court of Appeals held that the Board 
acted arbitrarily and discriminatorily 
when it automatically applied the rule 
that, except in the four chosen indus- 
tries, it would allow craft units no 
matter how integrated the operations 


and no matter what the pattern and 
history of collective bargaining in the 
plant or industry. 

In that case the Board had allowed 
a craft unit in a plate glass plant 
whose operations were highly inte- 
grated. ‘Moreover, for over 25 years 
the company had collective bargain- 
ing relationships with a union on a 
plant-wide basis and no craft unit had 
ever before been in any of the com- 
pany’s plate glass plants nor in fact 
in any plate glass plant in the entire 
plate glass industry in the United 
States. These facts were conceded by 
the Board, which nevertheless allowed 
the craft unit. After the union won the 
election in the unit, the company re- 
fused to bargain with it, employing 
this method for securing a judicial 
decision of whether, as the company 
contended, the Board’s unit determi- 
nation was arbitrary and capricious.** 
In unfair labor practice proceedings 
which then followed, the Board or- 
dered the company to bargain with the 
union and subsequently asked the 
court to enforce such order. 

As noted, the court refused, holding 
that the Board may not discriminate 
between the steel, aluminum, lumber 
and wet milling industries on the one 
hand and the plate glass industry on 
the other, when the circumstances in 


* Inland Empire District Council v. Millis, 
9 LC § 51,211, 325 U. S. 697 (1945); Kearney 
and Trecker Corporation v. NLRB, 24 LC 
{ 67,955, 209 F. 2d 782 (CA-7, 1953). 

” NLRB v. Indiana and Michigan Electric 
Company, 6 LC 4 51,150, 318 U. S. 9 (1943); 
Press Company v. NLRB, 3 LC $ 60,293, 73 
App. D. C. 103, 118 F. 2d 937 (CA of DC, 
1940), cert. den., 313 U. S. 595 (1941); 
Morgan v. U. S., 1 LC ¥ 17,037, 304 U. S. 1 
(1938); Inland Steel Company v. NLRB, 
2 LC $18,510, 109 F. 2d 9 (CA-7, 1940); 
Donnelly Garment Company v. NLRB, 5 LC 
{ 60,754, 123 F. 2d 215 (CA-8, 1945); NLRB 
v. Burns, d.b.a. Burns and Gillespie, 24 LC 
{ 67,902, 207 F. 2d 434 (CA-8, 1953). 

* AFL v. NLRB, 2 LC 4 17,051, 308 U. S. 
401 (1940), holding that Board certifications 
under Section 9 of the act are not directly 
reviewable. 


American Potash 


* As the courts have held, the Board has 
broad discretion to determine appropriate 
bargaining units. May Department Stores 
v. NLRB, 10 LC 51,217, 326 U. S. 376 
(1945); NLRB v. Clarksburg Publishing Com- 
pany, 4 LC $60,559, 120 F. 2d 976 (CA-4, 
1941). The Board’s discretion will not be 
disturbed unless it is arbitrarily and unrea- 
sonably exercised. Cf. Teamsters’ Security 
Plan Office v. NLRB, 32 LC 970,675, 353 
U. S. 313 (1957) ; Hotel Employees v. Leedom, 
36 LC 7 65,023, 358 U. S, 99 (1958). 

38 LC 65,760, 270 F. 2d 167 (CA-4, 
1959). 

* This method of securing a judicial deci- 
sion was approved in Pittsburgh Plate Glass 
Company v. NLRB, cited at footnote 5. 
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all these industries are the same. In 
order to act fairly and not arbitrarily, 
the Board must accord the factors of 
integration and past bargaining his- 
tory in the plate glass industry the 
same weight as it gives those factors 
in the four selected industries. 

The Court said: 

“. . . Instead of selecting an ap- 
propriate bargaining union [sic] after 
a study of the circumstances of the 
case before it, it followed its an- 
nounced policy of acceding to the 
wishes of a small group of employees, 
comprising a craft, for separate repre- 
sentation, although potent reasons 
existed for the plantwide representa- 
tion desired by the employers and the 
great majority of the workers. Con- 
ceivably such a decision could be 
justified by the circumstances of a 
given case, but in this instance it must 
be condemned as discriminatory, in 
view of the conflicting policy and 
action of the Board in denying craft 
representation and directing plant- 
wide representation under precisely 
similar circumstances in certain se- 
lected fields.” 

The court of appeals added that 
there was no reasonable explanation 
for the discrimination. The same con- 
ditions existed in the plate glass in- 
dustry as caused the Board to deny 
craft units in the four selected indus- 
tries (steel, aluminum, lumber and 
wet milling), namely, integration of 
operations and long history of plant- 
wide bargaining. The court of appeals 
said: 

“This discrimination in favor of the 
four industries cannot be passed over 
as past history which cannot now be 
corrected, for the Board persists in 
denying craft representation in the 
selected four in new cases that come 
before it.” *4 


The Board sought review of the 
court’s decision by the United States 
Supreme Court but certiorari was 
denied. 

It would thus appear that the court 
of appeals was particularly impressed 
by the fact that the Board was con- 
tinuing to apply its discriminatory 
policy even to new plants in the four 
chosen industries. To the Board’s 
argument that it did this in the inter- 
est of not disturbing existing bargain- 
ing patterns and in the interest of 
certainty and ease of administration, 
the court of appeals responded: 

“(The Board’s] . . . argument 

defeats itself, for the pattern of 
plantwide bargaining in the plate glass 
industry is as firmly established as in 
any other and if it is disrupted by the 
automatic extension of craft union 
bargaining, the ensuing confusion and 
disturbance of industrial peace are as 
likely to occur as they would be in the 


industries which the Board protects.” 
In other words the Board’s decisions 
on craft units must be identical where 


the facts are identical. 


It is possible that on the basis of 


principles comparable to the “grand- 
father clause” principle,”® the Court 
would have approved the exceptions 
established by the Board in the Amer- 
ican Potash case if the Board had not 
continued to apply such exceptions to 
new plants in the chosen industries. 
Yet even then there would still have 
been a due process question. That is, 
the Board’s position in effect would 
have to be that it had previously 
decided the cases involving the four 
chosen industries before American 
Potash arose, while the cases involv- 
ing other industries did not arise until 
later. Accordingly, it could decide 
the latter cases differently even though 


“For example, see Kaiser Aluminum and 

Chemical Corporation, cited at footnote 12. 
*See Sec. 206(a) of Motor Carrier Act 

of 1935 (now part II of Interstate Com- 
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merce Act), 49 USC Sec. 3106; U. S. vw. 
Carolina Freight Carriers Corporation, 315 
U. S. 475 (1942); Alton Railroad Company 
v. U. S.,315 15 (1942). 
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they presented the same material facts 
Joard to decide the 
earlier cases as it did. This would 
place a premium upon the accident of 
time when a particular case arose. 
The fact would still be that despite 
the presence of the same factors in all 
the cases, those involving the four 
chosen industries were decided one 
way and those involving all other in- 
dustries another way. Whether this 
would meet the tests of due process 
is a debatable question. 

also be observed that the 
court of appeals in the Pittsburgh 
Plate*® case further held that the 
Board, in applying the American Pot- 
ash doctrines, had violated the Section 
9(b) requirement that it determine 
the appropriate unit “in each case.” 
While it is true that an agency may 
formulate the general principles that 
it will follow in applying statutory 
criteria to particular cases *’ and there- 
fore the Board may lay down the 
general rule that craft units best serve 
the interests of employees, the truth 
is that in the American Potash case the 
Board did not lay down a general rule, 


that caused the 


It will 


* Cited at footnote 22. 

* See Republic Aviation Corporation v 
NLRB, 9 LC § 51,199, 324 U. S. 793 (1945); 
NLRB v 22 


Seven-Up Bottling Company, 22 
LC 4 67,329, 344 U. S. 344 (1953); Securities 
and Exchange Commission v. Chenery Corpo- 
ration, 332 U. S. 194 (1947); Davis, Adminis- 
trative Law Treatise (West Publishing 
Company, 1958), vol. 2, p. 353. 

* During the Senate hearings on the bills 
that became the Taft-Hartley Act, repre- 
sentatives of Labor unions urged that Sec- 
tion 9(b) be revised to make mandatory the 
establishment of craft units in all 
unless a majority of the craftsmen involved 


cases 


voted against separate representation. Hear- 
ings before Senate Committee on Labor and 
Public Welfare on S. 55, 80th Cong., Ist 
Sess., pp. 1007 and following (1947). Their 
proposal was not adopted. See, also, Sena- 
tor Taft’s explanation on the floor of the 
Senate that Section 9(b) does not “go the 
full way of giving them (the craftsmen) an 
absolute right in every case.” 2 Legislative 
History of Labor Management Relations Act 
(1947), p. 1009. Thus, even though Con- 
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because it created exceptions for the 
steel, aluminum, lumber and wet mill- 
ing industries. 

The court of appeals also noted that 
Section 9(b)(2) of the act does not 
order the Board to establish a craft 
bargaining unit whenever so requested 
by a qualified craft union. Indeed, 
Congress specifically rejected a pro- 
posal of the labor unions which would 
have required that result.** 

Despite the court’s decision in the 
Pittsburgh Plate case,** the Board is 
continuing to apply its American Pot- 
ash principles.*° In the only other 
case ** that has far reached the 
courts on the subject, it was argued 
that a separate craft unit of lithogra- 
phers in a paper box plant was in- 
appropriate. Reliance was had in this 
connection upon the Pittsburgh Plate 
The argument was rejected 


SO 


decision. 
on two grounds: 


(1) The Board had not relied upon 
its American Potash rule in deciding 
the case, because even before Ameri- 
can Potash the Board had concluded 
that there was insufficient integration 


gress, in enacting the Taft-Hartley Act, did 
facilitate the establishment of craft units, 
it did not require the Board to permit them 
automatically in all Instead, it re- 
quired the Board to unit deter- 
mination “in each case” limited only by the 
requirement in Section 9(b)(2) that it not 
give controlling effect to any prior deter 
mination by the Board against craft units 

*” Cited at footnote 22 

I. Du Pont De Nemours and Company, 


cases 


make its 


126 NLRB, No. 103 (1960); Royal McBee 
Corporation, 127 NLRB, No. 113 (1960); 
Vallinckrodt Chemical Works, 129 NLRB, 


No. 41 (1960). Note, however, that in the 
last cited case, Board Member Fanning 
stated that he did not believe an application 
of the American Potash principles was neces- 
sary to the decision. He refrained from 
passing upon the question whether in a 
highly integrated plant, he would adhere to 
American Potash. He added that the deci- 
sion in Pittsburgh Plate requires a thorough 
re-examination of American Potash. 

* Ace Folding Box Corporation, 39 LC 
{ 66,439, 276 F. 2d 865 (CA-7, 1960). 
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in the paper carton industry to war- 
rant denial of craft units,*? and; 

(2) The Board’s action was not ar- 
bitrary or discriminatory because the 
record showed that, unlike the situa- 
tion in the four chosen industries, the 
plant involved in this case was not in 
fact integrated. 

The case just discussed is similar to 
that in an earlier decision, NLRB v 
Libby-Owens-Ford Glass Company.** 
In that case, the industry involved 
was the fibre glass industry and there 
was no showing that the plant’s oper- 
ations were integrated. Moreover, 
there was only a two-year bargaining 
history and that applied only to the 
plant involved—not the entire fibre 


court also noted, an application of the 
American Potash rules was not neces- 
sary to a decision in the case, because 
the Board’s usual criteria led to the 
same result of allowing the craft unit. 

To conclude, it is not very likely, 
for the reasons already given, that the 
American Potash principles will reach 
the courts for review frequently. 
Nevertheless, when they do, if the 
case is one in which the factors of 
integration and extensive history of 
bargaining on a plant-wide basis are 
present, it may be predicted, with a 
fair degree of confidence, that the 
courts will strike down as arbitrary 
and discriminatory the allowance of a 


craft unit in any such case.” 


[The End] 


glass industry.** Furthermore, as the 


POWELL PROPOSES PUTTING TEETH IN WELFARE 
DISCLOSURE BILL 

“A shameful illusion” is the description Representative Adam 
Clayton Powell, chairman of the House Committee on Education and 
Labor, gave to the belief of millions of American workers “that Con- 
gress has provided them with adequate safeguards and protection for 
the billions of dollars which are annually received and disbursed by 
the estimated 150,000 [welfare and pension] plans of which they are 
the beneficiaries.” 

He made the statement as he introduced a bill, H. R. 4929, to 
amend the Welfare and Pension Plans Disclosure Act of 1958 in four 
major respects. The bill would: 

(1) Require full statements rather than summaries of fund assets, 
liabilities, receipts and disbursements in annual reports ; 

2) Permit the Secretary of Labor to “render 
interpretations of the Act”; 

(3) Confer enforcement powers on the Secretary of Labor and 


authoritative 


authorize him to seek injunctions to compel compliance; and 
(4) Provide new criminal provisions “making flagrant abuses of 
the fiduciary relationship of the fund trustees subject to prosecution.” 
Annual payments into these funds, Representative Powell pointed 
out, “exceed the budgets of New York, California and a dozen states 
combined.” 


128 NLRB, No. 40 


Baltimore Press, Inc., 
(1960) 
*The Royal McBee case, cited at footnote 


30, which is on its way to the courts, may 


* Pacific Coast Association of Pulp & 
Paper Manufacturers, 94 NLRB 477 (1951). 
32 LC $70,557, 241 F. 2d 831 (CA-4, 
1957). 
“See, NLRB v. Pittsburgh Plate 
Company, cited at footnote 22. See als , Lord 
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Welfare and Pension Funds 
Come of Age 


By WILLIAM PEARL 


Union welfare funds, still in their infancy, continue to make a perma- 
nent and major impact on the insurance business. Their sudden mush- 
roomlike growth did not provide sufficient opportunity for orderly 
collation of material in this field. This article, concerned with the legal 
phases of welfare funds, helps to satisfy this need. The author is in 
charge of the field staff of insurance examiners of the Welfare Fund 
Bureau of the State of New York Insurance Department. The article is 
submitted by him personally and does not purport to represent the Wel- 
fare Fund Bureau of the State of New York Insurance Department. 


RINGE BENEFITS are now a permanent and major factor in 

wage negotiations. Although the modern welfare plans represent 
a highly organized approach to man’s age-old search for security, the 
origin of these plans may be traced back to 2,000 years or more. 

Artisans in ancient Greece and Rome banded together to furnish 
mutual assistance in case of need. The sixteenth century saw the 
beginnings of the present English friendly societies which were cre- 
ated primarily to provide sickness and death benefits for workingmen 
in the organized trades. The concept of mutual self-help may also be 
found in the early associations of workingmen in this country. One 
of the first sick benefit programs in the United States was established 
in 1806 with the organization of the Pennsylvania Society of Journey- 
men Cabinetmakers of Philadelphia. 

In 1850, almost 64 per cent of the working population was en- 
gaged in agriculture. In 1950, only 12 per cent of the labor force was 
so employed. With our nation’s shift from an agricultural to an 
industrial economy, and the development of large-scale enterprise, the 
labor force was transformed from one made up largely of farmers and 
artisans to one consisting primarily of hired managers and wage 
earners. The increasing dependence of wage and salaried employees 
upon their employers and upon government for protection against the 
hazards of accidents, illness, unemployment, old age and death of the 
family breadwinner is evidenced by the growth of both voluntary 
private plans and public programs to meet these needs. 

Some of the more enlightened employers, recognizing the inability 
of their workers to meet the hazards of illness and death, helped or- 
ganize “relief associations.” Thus, toward the close of the nineteenth 


century welfare programs began to emerge to provide for small death 
benefits, largely to cover burial costs, and limited amounts for sickness 
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The author is also an adjunct assistant professor of 
real estate and insurance at Pace College in New York. 


and accident. According to the 1908 
annual report of the United States 
Commissioner of Labor, 461 such or- 
ganizations were operating in that 
year, most of them organized between 
1891 and 1908. These funds were for 
the most part administered by the 
employees, although the majority of 
them were financed by joint contribu- 
tions. In addition, by 1908, some 50 
railroad funds were providing death 
and temporary disability benefits. 


One of the earliest large-scale wel- 
fare programs established in this 
country was the Clerks Benefit So- 
ciety of Montgomery Ward and Com- 
pany, organized and financed entirely 
by employees in 1901. Its financial 
difficulties typify the problems en- 
countered by these early benefit as- 
sociations. The Clerks Benefit Society 
was obliged steadily to reduce the 
amount of benefits paid as well as to 
levy constant assessments upon its 
membership. Finally, the officers of 
Montgomery Ward, realizing the in- 
adequacies of the society, installed a 
The 
company administered its own pen- 
Disability in- 
surance the 
London Guarantee and Accident Com- 
pany of New York and the life insur- 
awarded to the 


company-sponsored insured plan. 


sion benefit program. 


was underwritten by 


ance contract Was 


Equitable Life Assurance Society of 


the United States. 
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Early Pension Plans 


3y the beginning of the twentieth 
century there were only 12 private 
pension plans in existence in the 
United States. Both humane and eco 
nomic motivations entered into the 
establishment of these early pension 
plans: (1) to provide some measure 
of financial assistance to superannu- 
ated employees; (2) to provide sys- 
tematically for the removal of such 
persons from industrial payrolls; and 
(3) to provide an incentive for loyal 
and continuous service. The estab- 
lishment of such plans did not stem 
from any demand from employees, but 
was initiated solely by the employers. 
The first pension plan established by 
an employer in the United States was 
set up in 1875 by the American Ex- 
press Company. In 1905, the first 
American trade union fund for the 
payment of pension benefits was es- 
tablished by the Granite Cutters In- 
ternational Association of America. Its 
money came out of membership dues, 
and benefits were limited to $10 per 
month for six months per year. Soon 
after, the International Typographical 
Union adopted a formal pension plan. 


There were two principal types of 
private pension plans, informal and 
formal. The informal plan was one 
under which the employer did not 
commit himself to any definite policy 
or system, Retired employees were 
granted monthly allowances on the 
basis of need without any assurance 
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as to continuity of payments. The 
development of formal pension plans 
represented a distinct advance since 
the conditions under which pensions 
would be paid and the classes of em- 
ployees eligible were prescribed by 
specified rules. However, the early 
formal plans did not usually guarantee 
that a pension would be paid or that 
it would continue for life. The formal 
plans then existing might be further 
characterized as either discretionary, 
limited contractual, or fully contractual 
plans. Under the discretionary plan, 
management reserved the right to 
grant, withhold, reduce or terminate 
an individual case or to modify the 
entire plan. The limited contractual 
type was committed to pay the pen- 
sion to an employee once he was 
qualified to commence receiving pen- 
sion benefits. Under the fully con- 
tractual plan, pension payments were 
granted automatically when eligibility 
requirements were met. A 1925 study 
by the National Industrial Conference 
Board? indicates that of 248 formal 
pension plans surveyed, 172 were of 
the discretionary type, 60 were of a 
limited contractual type and only 16 
were fully contractual. 


Instability of Early Pension Plans 

The instability of early pension 
plans became evident during periods 
of economic stress. Pension payments 
under both the informal and formal 
types of plans generally constituted 
a charge against the employer's operr 
ating income or surplus. Conse- 
quently, funds were not ordinarily 
available when the employer suffered 
financial reverses. 

Little heed was given to the fre- 
quent warnings of the dangers of in- 
* National Industrial Conference Board, 
Inc., “Industrial Pensions in the United 
States” (New York, 1925). 

* Study cited at footnote 1. Murray Webb 
Latimer, Jndustrial Pension Systems in the 
United States and Canada (New York, Indus- 
trial Relations Counselors, Inc., 1932). 
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adequate financing. Very few plans 
made actuarial valuations to deter- 
mine, in advance, the prospective cost 
of pension operations. Only a small 
proportion of the employers made pro- 
vision for the setting up of reserves 
to meet future pension obligations. 
Most employers believed that they 
could operate their plans safely on a 
pay-as-you-go basis. The danger of 
failing to fund these plans properly is 
underscored by the fact that many of 
them were discontinued or suspended 
during the depression years. Some of 
them managed to survive only after 
resorting to either the painful alterna- 
tive of substantially increasing the 
contributions to the plan or the em- 
barassment of making significant re 
ductions in the benefits? Very few 
plans were started during the 1930's. 


Rapid Growth 
After World War Il 

A dramatic upsurge in growth be- 
gan with World War II, The acceler- 
ation was due in no small part to the 
general recovery in business. How- 
ever, several other factors had the 
combined effect of contributing to this 
remarkable growth, namely: 

(1) Wage stabilization controls re 
tarded direct wage and salary in- 
creases. These restrictions were not 
applicable to welfare and pension con 
tributions. This served to increase 
the growth of fringe benefits. 

(2) Contributions to and income 
from pension and welfare funds were 
granted tax exempt status at a time 
when rates were extremely high for 
corporate and excess profits taxes. 

(3) The National Labor Relations 
Board ruled that welfare benefits were a 
proper subject for collective bargaining.® 


* Inland Steel Company, 77 NLRB 1 (1948) ; 


Inland Steel Company v. NLRB, 15 LC 
{ 64,737, 170 F. 2d 247 (CA-7, 1948); up- 
held, 69 S. Ct. 887, 336 U. S. 960 (1949) 
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(4) The report of the President's 
fact-finding committee for the steel in- 
dustry reflected the philosophy that: 

“Social insurance and pensions should 
be considered a part of normal busi- 
ness costs to take care of temporary 
and permanent depreciation in the 
‘human machine,’ in much the same 
way as provision is made for deprecia- 
tion of plant and machinery.” * 

The full flood broke in 1950, when 
pensions and welfare funds became 
the subject of collective bargaining on 
a massive scale. Fringe benefits are 
now a standard demand in collective 
bargaining. 

One form of coverage—the industry- 
wide plan—would not have developed 
without collective bargaining. This 
arrangement makes welfare and pen- 
sion plans feasible where otherwise 
they would be difficult, if not impos- 
sible to establish. Factors such as 
job turnover, transient employment 
or the small size of employing units 
discourage development on an indi- 
vidual basis. Further, many individual 
employers do not have sufficient mar- 
gin to attempt innovation in the face 
of intense competition. Industry-wide 
plans, whether national, regional or 
local in scope, have made welfare and 
pension benefits possible for millions 
of workers as diverse as seamen, re- 
tail and warehouse workers, restaurant 
chefs, construction iron workers, tele- 
vision performers and milk drivers. 

Today welfare and pension plans 
provide billions of dollars a year in 
benefits for over two thirds of Amer- 
ican workers and _ their families. 
Phenomenal as this growth has been, 
there is every indication that it will 
continue in the years ahead. 


Background of State Supervision 

Inevitably this rapid growth has 
brought problems of great complexity. 
Because of the speed with which plans 
have been put into operation and be- 
cause of the absence of effective reg- 
ulation over their activities, many of 
these funds fell prey to unscrupulous 
and corrupt influences. 


In August, 1953, the president of a 
building service employees’ union was 
murdered. Investigation disclosed 
that the slain official had, in collusion 
with an insurance agent, siphoned off 
large sums of money from the union's 
welfare fund for his personal use. 
This precipitated an exhaustive ex- 
amination by the State of New York 
Insurance Department of both the 
union and the insurance agency. The 
resultant report revealed grossly ir- 
regular practices including falsifica- 
tion of the records of the insurance 
agency and improper payments of 
substantial sums of money, as well as 
payments for services not performed. 


Investigations 

Coincident with the publicity given 
to the disclosures of the improper 
practices found, the insurance depart- 
ment received numerous complaints 
which justified the belief that the mat- 
ter publicized was not an isolated in- 
stance. This laid the groundwork for 
two investigations into the practices 
and problems of welfare and pension 
funds. The reports * of these investi- 
gations confirmed that the great ma- 
jority of trustees and administrators 
were honest and conscientious and 
sought to manage the funds in the 
best interests of the members. 

However, it was also revealed that 
the large accumulations of money and 


*As quoted in Carrol W. Boyce, How to 
Plan Pensions (New York, McGraw-Hill, 
1950). 

*New York State Insurance Department, 
“Whose Welfare—A Report on Union and 
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Employer Welfare Plans,” December, 1954; 
New York State Insurance Department, 
“Private Employee Benefit Plans—A Public 
Trust,” February, 1956. 
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unregulated welfare funds unfortu- 
nately attracted, in some instances, 
individuals who through devious 
means became associated with these 
plans solely for private gain. They 
were milking the funds through ex- 
cessive salaries to fund officials and 
their friends and relatives, huge and 
spurious “expenses,” use of welfare 
fund assets to finance private business 
ventures or to secure personal loans, 
“service” fees for services never per- 
formed, unsecured loans made from 
the fund and never repaid, outright 
gifts and other emoluments, “dummy” 
agencies created to catch any com- 
mission or fee windfalls, collusive 
arrangements with agents and bro- 
kers, and so on. 


The widespread establishment of 
welfare plans in a comparatively short 
period of time did not _ provide 
sufficient opportunity for the develop- 
ment of appropriate managerial tech- 
niques and administrative procedures. 
This lack of “know-how” was re- 
flected in the many inadequacies dis- 
closed by the investigations, such as 
improper accounting and record keep- 
ing, failure of the trustees to under- 
stand and to exercise their fiduciary 
responsibilities, and the presence in 
some plans of provisions inimical to 
the interests of the beneficiaries. 


Legislation in New York 

In 1954, stop-gap legislation was 
passed in New York State. However, 
it was not until 1956 that remedial 
legislation was passed to cope with 
these situations. These provisions 
are known as the “Employee Welfare 
Fund Act of 1956” and are contained 
in Article III-A of the Insurance Law 
and Article II-A of the Banking Law. 
The two articles are alike except as 
to the respective jurisdictions of the 
departments. 

Reference to the legislation indicates 
that: 
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(1) Employee welfare funds estab- 
lished or maintained jointly by labor 
and employer representatives are sub- 
ject to regulation. 

(2) Funds whose over-all manage- 
ment is vested, alone or jointly with 
other trustees, in a corporate trustee 
are under the jurisdiction of the bank- 
ing department. All other funds are 
subject to the jurisdiction of the in- 
surance department. 

(3) Each fund subject to the law is 
required to register and is required to 
submit an annual statement and an 
annual report each year. 

(4) The superintendent is required 
to conduct an examination of the af- 
fairs of each fund at least once every 
five years. 

(5) No asset valuation or reserve 
standards are provided in the law, 
nor are standards of actuarial solvency 
set forth. This omission is of partic- 
ular significance in connection with 
pension funding and reserve calcula- 
tions. However, records must be kept 
in accordance with “sound accounting 
principles.” 

(6) No specific limitations or re- 
strictions are imposed on the invest- 
ment of fund money other than the 
fiduciary obligations of the trustees 
and the limits specified in Section 21 
of the Personal Property Law. 

(7) The trustees, employers, labor 
organizations and their employees, 
officers and agents are forbidden to 
receive commissions for the placement 
of fund insurance. Furthermore, no 
payment of any kind may be made by 
the welfare fund to employers, labor 
organizations, their employees, officers 
and agents. No political contribu- 
tions may be made directly or indi- 
rectly by a fund. 

The law makes certain exceptions 
to these restrictions and also permits 
the superintendent to approve such a 
prohibited transaction if he finds that 
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it promotes the best interests of the 
fund and it does not adversely affect 
the interests of its covered employees. 


(8) The superintendent may im- 
pose a penalty up to but not exceeding 
$2,500 and may remove any trustee, 
agent or employee who has willfully 
failed to comply with the law. 


As in most new legislation, ques- 
tions of interpretation arose soon after 
passage of the law. A crucial issue 
is concerned with the definition of the 
types of funds covered by the law. 
The statute states that those funds 
“established or maintained” by labor 


and employer representatives are 
brought under supervision. Under 
one possible interpretation of this 


phrase, any fund established pursuant 
to collective bargaining would be sub- 
ject to regulation. A narrower inter- 
pretation would require that only those 
funds actually created by joint action 
of labor and employer representatives 
be covered. On August 31, 1956, the 
attorney general of the State of New 
York ruled in favor of the latter inter- 
pretation. Thus, employer-managed 
funds, including a number of the larg- 
est collectively bargained funds, are 
not covered by the law; for example, 
funds negotiated by the United Auto 
Workers and by the United Steel- 
workers of America. 


Other Legislation 

Connecticut, Massachusetts, Wash- 
ington and Wisconsin have enacted 
legislation requiring registration and 
filing of annual statements by funds. 


The federal government recently 
enacted the Welfare and Pension Plans 
Disclosure Act (Public Law 85-836), 
effective January 1, 1959, which re- 
quires the administrator of an em- 
ployee benefit plan to publish a 
description of the plan and an annual 
report. The latter must be sworn to 


*61 Stat. 136 Sec. 302(d), 20 USC Sec. 
186(d). 
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by the administrator or certified pub- 
lic accountant or licensed public ac- 
countant based upon “comprehensive” 
audits made under accepted standards 
of auditing. 

The disclosure act filings relate to 
practically all private welfare and 
pension plans which cover more than 
25 employees, irrespective of whether 
they are unilaterally or bilaterally ad- 
ministered. During 1959, filings were 
made in Washington, D. C., for about 
130,000 such plans. While these re- 
ports are available for public inspec- 
tion, the affairs of the plans themselves 
are not subject to examination by the 
federal government. 

Also, the Labor Management Rela- 
tions Act of 1947, commonly known 
as the Taft-Hartley Act, has a number 
of provisions which vitally affect wel- 
fare funds,® for example: 

(1) It makes it unlawful for any 
employer to pay any money or thing 
of value to the union or its representa- 
tives, except contributions to a jointly 
operated trust fund for welfare and 
other similar purposes. 

(2) It requires the establishment of 
a trust for its operation of any of these 
plans. 

(3) It provides that a separate trust 
must be created for funds paid in to 
provide for pensions and annuities. 
A pension fund cannot be combined 
with a trust that provides other bene- 
fits such as life insurance or accident 
and health benefits. 

(4) It also provides that: 

(a) The detailed basis on which 
such payments are to be made 
specified in a written agreement with 
the employer; 


is 


(b) Employers and employees are 
equally represented in the administra- 
tion of such fund; 
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(c) Deadlocks are to be settled by 
an impartial umpire selected by the 
two groups. If the parties fail to 
agree on an umpire, either group may 
petition to the district court of the 
United States for the appointment of 
such umpire ; and 


(d) Annual audits be made with a 
statement of results available for in- 
spection. 

In order to receive employer contri- 
butions under this act, the fund is not 
required to provide vested benefits for 
employees.’ Neither are those funds 
which were established prior to the 
effective date of the act required to be 
jointly administered. The Taft- 
Hartley Act does not confer exclusive 
jurisdiction over the administration of 
employee trust funds in federal courts, 
but state courts may entertain suits 
arising under Section 302 thereof.’ 


In construing this section the United 
States Court of Appeals recently held 
that an impartial umpire will not be 
appointed by the court where the 
trustees were themselves without 
power to approve the proposal in 
issue. In that case one group of 
trustees desired to self-insure its bene- 
fits and the other opposed it. The 
district court granted the petition for 
the appointment of an impartial um- 
pire. In reversing the decision, the 
court of appeals pointed out that the 
trust agreement provided only for in- 
sured benefits and that there was 
therefore no question coming before 
the trustees for decision. The court 
would not lend it authority to per- 
mit the trustees to exceed their pow- 
ers under the trust.® 

However, the same court affirmed 
the appointment of an impartial um- 


* Minkoff v. Scranton Frocks, Inc., 39 LC 
{ 66,255, 181 F. Supp. 542 (DC N. Y., 1960). 
*Cox v. Superior Court of San Bernardino 
County, 38 LC { 65,923, 346 P. 2d 15 (S, Ct. 
Calif., 1959). 
* Barrett v. Miller, 39 LC € 66,359, 276 F. 2d 
429 (CA-2, 1960). 
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pire where the dispute among the 
trustees revolved about whether pay- 
ment should be made to insurance 
brokers for special services. The 
group of trustees which opposed pay- 
ment contended that the brokers had 
no right to compensation because 
there was no written memorandum 
signed by the party to be charged as 
required by Section 129(1) of the New 
York Insurance Law. In distinguish- 
ing this case from the prior case, the 
court pointed out that the services 
were not illegal but merely unenforce- 
able. The seeking and receiving of 
such services falls within the range of 
matters entrusted to the trustees for 
their judgment and management under 
the trust agreement."” 

The Landrum-Griffin Act" refers 
primarily to labor organizations and 
employers. However, Section 502 
thereof includes a “trust in which a 
labor organization is interested” among 
the organizations that are subject to 
its bonding requirements. This would 
include jointly managed welfare and 
pension funds. Under its provisions 
every officer, representative or em- 
ployee who handles funds is required 
to be bonded for the faithful discharge 
of his duties. The bond is fixed at the 
beginning of the fiscal year and must 
be not less than 10 per cent of the 
funds handled by him and his prede- 
cessors during the preceding fiscal 
year, but in no case more than $500,000. 
Such bonds are required to be “indi- 
vidual or schedule in form,” and shall 
have a corporate surety approved by 
the Secretary of the Treasury. Any 
person who is not covered by such 
bond shall not be permitted to receive, 
handle, disburse, or otherwise exer- 


cise custody or control of the funds. 


* Mahoney v. Fisher, 39 LC § 66,405, 277 F. 
2d 5 (CA-2, 1960). 

" Labor-Management Reporting and Dis- 
closure Act of 1959, P. L. 86-257, 86th 
Cong., Ist Sess. 
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This provision evoked a storm of 
protest from unions, welfare funds, 
bonding companies and other inter- 
ests. Questions arose as to the mean- 
ing of “handle” or as to the sufficiency 
of the familiar fidelity bonds. Indi- 
vidual or schedule performance bonds 
are far more expensive than the blanket 
bonds used in the past. Moreover, it 
has been contended that the face 
amount required under the act is 
sharply in excess of the needs required 
under most circumstances. Further- 
more, in order to comply with the re- 
quirements of this new law it will be 
necessary to promulgate new bond 
forms. This problem is now being 
considered, among others, by the 
Surety Association of America which 
represents many bonding companies. 
Certain facets of the subject are being 
discussed by the various interests 
with the United States Department of 
Labor. It is therefore anticipated that 
some time will be required before all 
questions are resolved and new forms 
of bonds agreed upon. 


Until this matter is settled, 
funds have continued under blanket 
fidelity coverage with a written com- 
mitment by the bonding company to 
afford whatever protection is required 
under the new statute. Such coverage 
is subject to the terms, conditions and 
limitations of the new form of bond 
which will ultimately be issued by the 
bonding company. The premium 
charge will be the manual rates pro- 
mulgated by the rating organization 
involved. 


some 


Activities of Other Official Bodies 


The National Association of Insur- 
ance Commissioners has recommended 
to the various states model legislation 
to govern the operation and adminis- 
tration of employee welfare funds. It 
has also adopted a code of ethical prac- 
tices with respect to the insuring of the 
benefits of union or union-management 
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welfare and pension funds and uniform 
statement blanks for use among the 
states. Further, it has simplified an- 
nual statement requirements in relation 
to filings with the federal government 
under its disclosure act. 

The AFL-CIO has, on several oc- 
casions, expressed itself forcibly in 
favor of good, efficient administration 
of welfare funds and has adopted a 
code of etnical practices. Acting on 
the recommendations of their national 
officers, two of the largest national 
unions in the AFL-CIO, the United 
Association of Plumbing and Pipe- 
fitting Industry and the International 
Union of Electrical Radio and Ma- 
chine Workers, have drafted codes of 
ethics relating to welfare fund practices. 


Administration of Employee 
Welfare and Pension Funds 
Employee welfare and pension funds 
generally owe their existence to col- 
lective bargaining agreements between 
management and labor. Within the 
framework of the collective bargain- 
ing agreement, a trust agreement 
usually outlines the scope and purpose 
of the plan, mode of operation, the 
amount or method of calculation of 
employer contributions, rules relating 
to eligibility for benefits, trustees’ 
authority and duties, provision for 
audit by a certified public accountant, 
employer-employee rights and obliga- 
tions, terminations, investments and 
miscellaneous other items. 


The administration of a fund rests 
in trustees of whom an equal number 
are appointed by the union and by 
management. These trustees are re- 
sponsible in a fiduciary capacity for 
all money, property or other assets 
received, managed or disbursed on be- 
half of the fund. At their meetings, 
the trustees may detail acceptable ex- 
penditures, designate the depositories 
for handling of funds, authorize fidel- 
ity bond coverage, appoint an admin- 
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istrator to handle day-to-day operations, 
retain counsel, engage an accountant 
to assist in the setting up of its sys- 
tem and to perform periodic audits, 
engage an actuary and medical con- 
sultant if the plan is self-insured, de- 
termine frequency of meetings, create 
or modify benefits or eligibility, estab- 
lish rules and procedure, set up an 
investment program for the reserves 
and surplus funds and determine if 
to be insured or self- 


benefits are 


insured. 

In view of the importance of the 
matters dealt with at such meetings 
it is essential that complete, accurate 
and signed minutes be kept. There 
should also be written evidence that 
such minutes were duly accepted by 
the trustees. 

The trustees normally serve with- 
out pay and perform their duties as 
trustees in addition to their regular 
functions either with the labor union 
or with the employer. Nevertheless, 
they can be held accountable for any 
improper actions which result in a 
diminution of the fund’s assets. Cer- 
tain of the states’ laws have provisions 
for fines and dismissals. 


A federal district court will lend its 
authority to insure that the funds are 
maintained for the sole benefit of em- 
ployees and their dependents. It will 
enjoin any conduct in their manage- 
ment which departs from the primary 
purposes of the Taft-Hartley Act.” 
The act may not be circumvented by 
the creation of spurious union welfare 
funds. For example, a union presi- 
dent accepted checks from an employer 
for a union welfare fund established 
under a collective bargaining con- 
tract. However, he possessed com- 


% American Bakeries Company v Barrick, 
34 LC 971,399, 162 F. Supp. 882 (DC Ohio, 
1958). 

2d 549 (CA-1, 1958). 
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plete and sole control over the fund. 
When he used this money for his own 
personal benefit it was held that he 
“received” money, not from a union, 
but from employers in violation of 
Section 302(b) of the Taft-Hartley 
Act. It did not matter that the checks 
were made payable to the union wel- 
fare fund and were so deposited.” 

In the absence of trust provisions 
to the contrary, a portion of the assets 
of one union welfare fund may be 
transferred to another under certain 
circumstances. Where members of 
one union have been transferred to 
another union the reserves represent- 
ing the contributions made in their 
behalf may be transferred to the wel- 
fare or pension fund of the other 
union.* Transfers which adversely 
affect the equities should be avoided. 
An injunction pendente lite may issue 
restraining trustees from transferring 
any part of fund to one of two rival 
unions.” To make sure that tax ex 
emption is not lost in the process of 
transfers between funds, the program 
should be first submitted for approval 
by the Internal Revenue Service. 

The mere fact that the trust inden- 
ture specifies that the trustees shall 
have “complete and exclusive control” 
over the funds does not bar employee 
their 


beneficiaries from 
rights in a trust formed for their bene- 
fit. Neither are these rights abrogated 
by provisions in the trust agreement 
that no employee shall have any in 
dividual or representative right upon 
the of the fund. Employees 
have a direct interest the fund. 
Any provision barring them from pro 


protecting 


assets 


in 


tecting this interest would be illegal 
and violative of the Taft-Hartley Act 
/ ssenfeld, 34 LC q 71,275, 
171 N. Y. S. 2d 37: 
Whelan v. O'Rourke, 
Ct. N. Y., 1956) 


E-ssenfeld, 28 LC 69,235 (S. Ct 


Nicoletti v 
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It has also been decided that provi- 
sions specifying that third parties may 
rely on acts of the fund, so far as 
application of the fund is concerned, 
do not protect a trustee and insurance 
company alleged to have known and 
the diversion of funds." 


assisted in 


A union may not stop a member 
contributing to a welfare fund from 
disclosing to his attorney a report of 
annual welfare audit. If necessary, 
the court will issue an injunction pro- 
hibiting the union from meting out dis- 


ciplinary action for such disclosure." 


The Accounting System 

The accounting system must be set 
up so that it is dependable, effective 
and economical to operate. It should 
be designed to meet the specific needs 
of the fund as expressed in the collec- 
tive bargaining agreement, trust agree- 
ment and minutes of the trustees. It 
should go beyond mere compliance 
with applicable laws but should also 
be programed to simplify the drawing 
off of data for the preparation of vari 
ous reports and filings. The follow- 
ing illustrate some of the important 
filing requirements: 

Each plan operating in New York 
register within three months 
commencing business in_ that 
state. A form “Registration State 
ment for Employee Welfare Funds” 
is provided by either the superintend- 
ent of insurance or superintendent of 
banks, depending on which agency 
The superintendent 


must 
after 


has jurisdiction. 
of insurance has jurisdiction over most 
of the funds, since the banking de 
partment is primarily concerned only 
with those plans having a corporate 
trustee (bank) which is subject to 
supervision by the superintendent of 
banks or is a member of the Federal 
Reserve System. If the principal 


* Booth v. Security Mutual Life Insuran 
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office of the employer is located out- 
side of New York State, registration 
is required of the plan if it employs 
20 or more persons in the state. 
Thereafter, annually within five 
months after the fiscal closing date an 
annual statement of the fund is filed 
in duplicate. The statement is com- 
prehensive and contains a number of 
schedules and interrogatories. 


An annual report is also filed within 
the same time limit. This report is a 
short summary of the annual state- 
ment and it is required that a copy of 
the report be sent to each employee 
member, contributing employer and 
participating labor organization, Pub- 
lication in the union’s newspaper is 
authorized in lieu of the above re- 
quirement for mailing to employees. 

The federal “Welfare and Pension 
Plans Disclosure Act” requires that 
two copies of the description of the 
plan be filed with the United States 
Department of Labor within 90 days 
after the establishment of a plan. Any 
changes in data resulting from amend- 
ment or modification of the plan must 
also be filed. The act also requires 
the filing of annual reports within 120 
days after the end of the calendar 
policy year or other fiscal year basis, 
depending on the basis on which the 
records of the plan are kept. 


The annual statements filed with 
the New York Insurance Department 
are subject to scrutiny by the audit 
section of the welfare fund bureau. 
Often inquiries are addressed to the 
fund for explanation or justification 
of entries on the statement. 


As in any other well-managed or- 
ganization, it is essential to install an 
adequate audit program, giving con- 
sideration to the size and complexity 
of the fund's operations. 


" Wilkens v De Koning, 32 LC $70,754, 
152 F. Supp. 306 (DC N. Y., 1957) 


® Labor Law Journal 


March, 1961 


Periodic audit reports should be 
made which will enable the trustees 
readily to understand the operation of 
the fund and determine if there are 
any abuses to be corrected. Schedules 
should be included to reflect details 
of expenses to trustees, professional 
fees, traveling expenses and any pay- 
ments to the affiliated union and to 
any employers or their officials or 
employees. 


Taxes 

An employee welfare fund is not 
maintained for profit and is exempt 
from taxation. This type of organiza- 
tion is referred to in Section 501(c) (9) 
of the Internal Revenue Code of 1954 
and will receive an exemption pro- 
vided it meets the requirements set 
forth therein, namely: “(A) no part 
of their net earnings inures (other 
than through such payments) to the 
benefit of any private shareholder or 
individual, and (B) &5 per cent or 
more of the income consists of amounts 
collected from members and amounts 
contributed, to the association by the 
employer of the members for the sole 
purpose of making such payments and 
meeting expenses.” 

An exempt fund may however be 
subject to tax on unrelated business 
income. For example, if a fund in- 
vests in real estate which is not sub- 
ject to a mortgage, the income derived 
therefrom is not taxable. However, 
if such real estate is subject to a mort- 
gage, the portion of the income attrib- 
utable to the financing represented by 
the mortgage is taxable as unrelated 
business income. 

The fund may apply for its exemp- 
tion after it has been in operation for 
one year. After qualifying, it files an 
annual informational return. There is 


* Rev. Rul. 56-102, I. R. B. 1956-12, 5. 
* 1954 Code Sec. 106. 
*” 1954 Code Sec. 105. 
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no penalty for failure to qualify or 
failure to file an annual return, how- 
ever, provided the fund is in fact an 
exempt organization. Actually, only 
a smali percentage of welfare plans 
have bothered to qualify. 

The various states imposing income 
taxes usually exempt those trusts 
which have received an exemption 
from the Internal Revenue Service. 

The contributions to the fund by 
the employers are deductible as an 
ordinary and necessary business ex- 
pense in accordance with Section 162 A 
of the Internal Revenue Code.'’* The 
employer contributions do not consti- 
tute gross income to the employee on 
whose behalf he is paying,’* nor does 
the amount that the employee re- 
ceives in benefits constitute taxable 
income to him.*° 


Contributions from Employers 


The primary source of income to 
the fund consists of amounts contrib- 
uted by employers under the terms 
of the collective bargaining agreement. 
In sending their contributions to the 
fund, employers should be required 
to report detailed information as to 
the identity of each employee covered 
and the calculation of the amount of 
contributions applicable to him. There 
should be no discrimination in the 
scale of contributions among the em- 
ployers, and the amount thereof should 
have a reasonable relationship to the 
benefits offered. Permission of the 
individual employees is not necessary 
to make the plan effective. Provi- 
sions in a collective bargaining agree- 
ment requiring an employer to deduct 
a negotiated wage increase from each 
employee's earnings, with or without 
his consent, for use in financing an 
employee welfare fund, are valid.” 


* Coos Bay Lumber Company v. Local 7-116, 
International Woodworkers of America, 27 
LC 469,104, 280 P. 2d 412 (S. Ct. Ore., 
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Whenever possible, the trust agree- 
ment should contain a provision al- 
lowing the fund’s accountant to make 
an audit of the books of the contrib- 
uting employers. This enables the 
accountant to make an independent 
check to determine if the employers 
are paying the full amount of contri- 
bution required of them under the 
formulas provided in the collective 
bargaining agreements. Usually these 
formulas revolve around either the 
amount paid to each employee, the 
number of days worked, so much per 
hour worked or some other agreed 
basis. It is also of salutary value for 
the trust agreement to provide for 
enforceable penalties for the late pay- 
ment of contributions. 

Coverage granted to officers or em- 
ployees of the union should be no 
greater than that given to employees 
of participating employers. These 
benefits should not be given gratis, 
but should be contributed for by the 
union at the same rates as are in force 
against the employers. 

The collective bargaining and trust 
agreements should clearly authorize 
the extension of the benefits to these 
parties. 

Trustees of a welfare fund are 
proper parties to bring an action to 
enforce the employer's obligation, 
under collective bargaining agree- 
ments, to make contributions to the 
fund. Union and employees are not 
indispensable parties to the action.** 
Furthermore, in such a suit an em- 
ployer is not entitled to a_ set-off 
against trustees for damages resulting 
to the employer from the union’s 
strike in the breach of collective bar- 


gaining contract. Union’s breach of 
collective bargaining agreement is no 
defense and the employer must pay 
the contributions.*® It has also been 
held that trustees of a welfare and 
pension fund are entitled to recover 
contributions from an employer who 
ceased operations during the term of 
the contract. This decision was 
reached notwithstanding the employ- 
er’s contentions that continued existence 
of the company was an implied term 
of the contract. The performance of 
the employer's obligations was not 
excused by reason of oral statements 
made prior to the execution of the 
contract, to the effect that the com- 
pany was in dire financial straits.** 

An individual partner is personally 
liable for unpaid contributions that 
the partnership agreed to make to a 
welfare and retirement fund. How- 
ever, the mere fact that the manager 
of the partnership stated to union of- 
ficials that he wished to discuss his 
obligations to the trustees under the 
contracts does not estop him from 
denying that he is a part owner of the 
partnership.*° 

The employer's obligation to pay 
contributions is based on a contrac- 
tual relationship. He may not be 
compelled to make contributions set 
up in a master contract unless he is 
a member of the employer association 
or he signed on an individual basis.** 


The fund should maintain 
date records showing the names of 
delinquent contributors and the amounts 
owed by them. These should be sub- 
mitted for prompt collection. Stub- 
born past-due accounts should be 
collected through arbitration and legal 


up-to- 


Tri-K Mining 
Supp. 115 


Lewis Kerns, d b, a 
Company, 38 LC § 65,808, 175 F. 
(DC Ind., 1959). 

*® Lewis v. Benedict Coal Corporation, 39 LC 
{ 66,240, 80 S. Ct. 489, 361 U. S. 459 (1960). 

* Tucker v. Bitler Brothers, Inc., 39 LC 
{ 66,262, 197 N. Y. S. 2d 899 (S. Ct. N. Y,, 
1960). 
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* Valley Group Pipe Trades Trust Fund v. 
L. R. Strain Plumbing and Heating Company, 
Inc., 28 LC § 69,146, 131 Cal. App. 2d 432, 
280 P. 2d 536 (1955). 
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action. Sometimes delinquency is a 
prelude to bankruptcy. Unpaid con- 
tributions due by a bankrupt employer 
to a union welfare fund pursuant to 
a collective bargaining contract are not 
entitled to priority in payment as 
“wages due to workmen” under 
Section 64(a)(2) of the Bankruptcy 
Act. Such contributions do not have 
the customary attributes of wages. 
They are not due to workmen and the 
obligation to contributions, 
when incurred, was to the trustees of 
the welfare fund, not to the workmen.** 


Benefits 

The major purpose for the estab- 
lishment of a welfare or pension fund 
is for the payment of enumerated ben- 
efits to eligible members under speci- 
fied conditions. These benefits may 
be paid by the fund itself on a “self- 
insured” basis or by an insurance 
company on an “insured” basis under 
the terms of a policy purchased by the 
fund officials for that purpose. 


When the actual kinds and amounts 
of benefits are collectively bargained, 
the employers are usually obligated 
to provide whatever money ts neces- 
sary to accomplish such coverages. 
More often the employers supply the 
fund with money pursuant to a speci- 
fied formula. In such cases it is the 
duty of the trustees to obtain the best 
benefits for the smallest cost. The 
benefits should be realistically planned 
to be consistent with the needs of the 
greatest number of the beneficiaries. 
Eligibility requirements should be fair 
and not have the effect of being dis- 
criminatory. Adequate publication 
should fully inform the membership 
of the benefits to which they are en- 
titled and the procedures to be fol- 
lowed in securing them. Such literature 
should be accurate and in nontechnical 


language. Erroneous eligibility infor- 
mation given to an applicant, and the 
rejection of his application without 
any explanation, constitute arbitrary 
and unreasonable acts on the part of 
the trustees.” 

The fact that trustees are experts 
in their chosen fields of endeavor does 
not necessarily mean that they are 
equally well-equipped in the field of 
welfare and pension benefits. Most 
of them are part-time amateurs. 
Ranged opposite them are the sellers 
who know their business. Their in- 
terests are not always the same as 
those of the trustees. Trustees would 
do well to plan carefully and enlist 
the aid of those who understand the 
language, the values and the com- 
plexities that may be a maze to them. 


Insured Plans 

At present, most welfare funds op- 
erate on an “insured” basis. The 
coverage is usually afforded on an 
indemnity or service benefits basis or 
a combination of both. The indemnity 
plan provides benefits in the form of 
cash allowances to insured persons 
for death, accident, sickness, disability 
and the like. The service plan does 
not pay cash. It provides actual serv- 
ices of doctors and hospitals to in- 
sured persons for specific kinds of 
hospital, surgical and medical care. 
Indemnity plans are, in most cases, 
obtained from insurance companies 
and the service benefits are generally 
purchased from nonprofit health and 
medical associations, such as Blue 
Cross and Blue Shield. 

The great preponderance of this 
business is sold on a group insurance 
basis because it utilizes the economies 
of mass purchasing power. Under the 
insurance laws of New York State, 
group policies must conform with cer- 


* U.S. v. Embassy Restaurant, Inc., 36 LC 
7 65,258, 359 U. S. 29 (1959). 
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* Hobbs v. Lewis, 34 LC $71,319, 159 F. 
Supp. 282 (DC D of C, 1958). 
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tain technical requirements.*’ In the 
process of their negotiations for group 
policies, the trustees should be aware 
that the group policies are subject to 
the following requirements among 
others: 

(1) The persons eligible for insur- 
ance must be all of the employees of 
the employer or all of the members 
of the union or all of any class thereof, 
determined by conditions of employ- 
ment or membership in the union. 

(2) The premium for the policy 
must be paid by the trustees wholly 
from funds contributed by the em- 
ployers of the insured persons. This 
rule does not apply to the portion of 
the premium paid for coverage of the 
member's dependents on account of 
hospitalization or medical or surgical 
aid. In such cases it is permissible 
for the premium to be paid by the 
employer, the employee or both jointly. 

(3) The policy must cover at least 
100 persons at date of issue. 

(4) The amounts of insurance under 
the policy must be based upon some plan 
precluding individual selection either by 
the insured persons, or by the policy- 
holders, employers or unions. 


Compliance with these conditions 
is largely dependent upon a knowl- 
edge of the facts. In order to avoid 
a possible cloud on the validity of the 
coverage, the trustees should investi- 
gate the facts before arranging coverage. 

Much has been publicized about the 
losses in benefits resulting from cor- 
ruptions and other abuses. However, 
no comparable attention has been 
given to the losses of money and the 
gaps in insurance protection that stem 
from lack of technical knowledge. 
Many trustees, in their naiveté, call 
for competitive bids and then auto- 


insurer asking the lowest initial pre- 
mium. Many other factors are in- 
volved. Weight must also be given to 
the company’s experience in the health 
and welfare plan field, its administra- 
tive and claim facilities, its financial 
status and its relations with labor and 
management. 

All insurance companies do not 
charge the same premium for a given 
plan of benefits for a given group. 
These differences result from the var- 
ious practices followed by insurance 
carriers in determining initial premi- 
ums. Some carriers have a “cut-rate” 
philosophy of premium rates and hope 
to entice business by dangling the 
temptation of a bargain to their cus- 
tomers. Eventually, it may very well 
be that the cut-rate company may 
turn out to be the most economical 
one. However, it seems unwise to 
leave costs to pure chance. Premium 
costs should be compared on a long- 
range net cost, rather than an initial 
cost Assuming that all the 
companies settle their claims equally 
well, the larger the “retention,” the 
greater the net cost. Retention is that 
portion of the premium kept by the 
insurance company to cover its own 
This includes such items 
administration 


basis. 


expenses. 
as premium taxes, 
costs, claims handling and investiga- 
tion expenses, contingency reserves, 
risk charges and profit. There are a 
number of reasons for different reten- 
tion charges for the same business by 
different insurance carriers. One com- 
pany may have lower administrative 
costs because of a more efficient oper- 
ation. Another company may pay 
less commissions. <A third company 
may keep a larger share of the pre- 
mium for general surplus. Still an- 
other company may have had poor 
claims experience and_ substantial 
underwriting losses in the organiza- 


matically award the insurance to the 


* Sec. 204, pertaining to group life insur- 
ance and Sec. 221, pertaining to group acci- 
dent and health insurance. 


270 


March, 1961 © Labor Law Journal 


| : 
= 


tion as a whole. As a result, it may 
try to recoup these losses by charging 
higher retentions to new groups. 
Trustees who purchase employee 
benefits simply on the basis of the at- 
tractiveness of the low initial premium, 
often find that after the first or sub- 
sequent years of operation, the pre- 
mium rates are substantially increased 
by the insurance company. If the 
collective bargaining agreement pre- 
cludes any increase in employer con- 
tributions, the trustees may be forced 
into the embarrassment of reducing 
the benefits in order to stay within the 
budget available for premiums. 


A recent study by the Foundation 
on Employee Health, Medical Care 
and Welfare Inc.® gives six sugges- 
tions for eliminating costs as follows: 

(1) Cover as large a group as pos- 
sible. 

(2) Keep commission payment to a 
minimum. 

(3) Eliminate unnecessary fees. 

(4) Consider using a “self-account- 
ing” system for the fund, thereby sav- 
ing the insurer expenses involved in 
the preparation and processing of 


premium statements. 


(5) Consider using a “draft book” 
system for the payment of claims. By 
paying the claims directly, the fund 
saves the insurer much clerical work. 

(6) Think before changing insur- 
ance carriers. 

In their endeavor to effectuate 
economies, welfare and pension funds 
sometimes join with employer asso- 
ciations, welfare funds or other or- 
ganizations in making mass purchases 
of insurance. Before undertaking 
such ventures, in New York, the par- 
ticipants should make sure that the 


emergent group is of the class per- 
mitted to be written as group insur- 
ance under Sections 204 and 221 of 
the New York Insurance Law. They 
should also be aware that premiums 
for covering policies by a welfare fund 
must be paid by “check payable to the 
insurance company directly” *' and not 
to another intervening organization. 
Similarly, any dividend or retrospec 
tive rate credit must be paid by check 
of the insurer, payable to the affected 
fund or by credit memo forwarded to 
such fund.* 


Self-Insured Plans 


Some funds have chosen not to in 
sure their benefits but to handle them 
under a “self-insurance” program of 
their own. The factors which may in 
fluence a fund to undertake self- 
insurance are: (a) the apparently 
greater opportunities to tailor benefit 
plans to the exact needs of employers 
and unions; and (b) the ostensible 
saving in costs arising out of nonpay 
ment of commission, certain taxes and 
insurance administrative 
expense. 


company 


In shifting from an insured to a 
self-insured plan, the organization and 
method of operation of the fund 
changes radically. Instead of paying 
premiums to an insurance company, 
the fund retains all contributions. 
These moneys must be safeguarded 
and prudently invested, until needed 
to pay benefits. Instead of relying on 
the terms of an insurance company 
benefit contract, the fund, itself, must 
decide the kind and amounts of bene- 
fits that can safely be promised to 
members from the contributions re- 
ceived. Whereas the insured plan 
looks to an insurance company to han 
dle the details of claims settlements, a 


*”“Problems and Solutions of Health and 
Welfare Programs,” Pt. A, Study No. 1 
(1958) 


Welfare and Pension Funds 


* New York Insurance Law, Sec. 37-1, 
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self-insured fund must assume that 
responsibility itself. The fund that 
purchases an insurance contract rests 
secure in the knowledge that the in- 
surer is required by law to carry ade- 
quate reserves. The self-insured fund 
is under no such statutory obligation. 
In short, an employee welfare fund 
that converts from an insured to a 
self-insured plan assumes all the myr- 
iad of underwriting, investment, claim 
and reserve responsibilities of an in- 
surance company. 

Subdivision 1 of Section 40 of the 
New York Insurance Law prohibits 
the conduct of an insurance business 
unless authorized to do so by a license 
issued and in force or unless exempt 
from the requirement of a license by 
the Insurance Law. In 1956, the 
question was raised concerning the 
right of a fund to self-insure. The 
attorney general of the State of New 
York rendered an opinion, dated No- 
vember 21, 1956, stating that “such 


jointly administered funds possess all 
the essential characteristics of welfare 
funds administered by labor organiza- 
and are entitled to 


tions themselves” 
the same exemption status under Sec- 
tion 466 of the New York Insurance 
Law as funds unilaterally adminis- 
tered by labor organizations. 


Pension Plan Benefits 

definition in the New 
York Insurance Law the term “em- 
ployee welfare fund” includes funds 
which provide benefits by purchase 
of “insurance or annuity contracts or 
otherwise.” Much that has been said 
herein about welfare funds apply with 
equal force to pension funds. 


Under the 


Pension funds must be created un- 
der trusts separate from welfare funds 
which cover payments for death, hos- 
pitalization, medical, surgical, disabil- 
ity, maternity and similar benefits for 
employees and their dependents.” 


Private pension plans utilize a wide 
variety of methods of operations. 
They range from the completely non- 
funded pay-as-you-go plan, under 
which pension payments are wholly 
dependent upon the employer’s or 
pension fund’s ability to meet its obli- 
gations, as they come due, to the fully 
funded insured plan under which an 
insurance company guarantees the 
payment of pensions. In between lie 
many pension programs with inter- 
mediate methods of financing, some 
insured, others, self-administered by 
individual or corporate trustees, and 
still others jointly administered by 
labor and management. 

Self-administered plans are some- 
times erroneously labeled as “self- 
insured” plans. Since it is not the 
intent in establishing such plans to 
provide an unconditional written guar- 
anty to pay pensions, they are not 
regarded as partaking of insurance 
characteristics. 

Characteristically, many of the 
union managed and jointly admin- 
istered plans are a form of modified 
pay-as-you-go plan. Current contri- 
butions are largely applied to the im- 
mediate payment of pension benefits. 
In many instances, the accumulated 
fund bears little immediate relation- 
ship to the amount actuarially re- 
quired to pay benefits to existing and 
future pensioners. However, the 
benefit structure of a number of plans 
has been designed to achieve some 
degree of actuarial equivalence with 
the rate of employer contributions. 
As time goes on, trustees are becom- 
ing more and more alert as to the 
value of sound actuarial studies in 
planning and funding their benefits. 


It is common practice to integrate 
pension benefits with benefits receiv- 
able by the member or his family 
under the social security system. In 
this connection, it has been held that 


™New York Insurance Law, Sec. 37-a, 1. 
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an offset of federal old-age insurance 
benefits from pensions for retired em- 
ployees, under a company pension 
plan, is not invalid as a transfer of 
federal benefits to a company prohib- 
ited by Section 207 of the Social Se- 
curity Act.” 

Regardless of the method of ad- 
ministration, the powers and duties 
of the pension committees or trustees 
are essentially the same and fall into 
the following broad categories: 

(1) To develop and enforce rules 
and regulations for operation of the 
plan. 

(2) If funded on an actuarial basis, 
to adopt appropriate funding methods 
and to engage actuarial services for 
this purpose. 

(3) To invest and hold the plan’s 
assets, if any, or to delegate such 
responsibilities, in whole or in part, 
to a bank or trust company. 

(4) To grant pensions. 

(5) To maintain accounts and other 


records. 


Claims for Benefits 

It is of prime necessity that reviews 
be made of claims to ascertain that 
the provisions of the collective bar- 
gaining agreement, trust agreement, 
booklet on the plan of benefits and 
insurance contract are all consistent 
with each other not only in their 
terms but also in actual practice. 

All claims for benefits are usually 
submitted directly to the fund office 
for processing. These should be 
checked to verify that the forms are 
in order and that the claims and elig- 
ibility for benefits are properly sub- 
stantiated by medical, hospital or 
death certificates. All claims should 
be checked against the fund's eligi- 
bility records. In the event the elig- 
ibility cards do not show the claimant 
to be eligible, the employer should be 


requested to furnish a copy of the 
employee's work record, not only to 
make certain that claims are not un- 
justly rejected, but also to confirm 
that employer contributions have been 
correctly made. 

In an insured fund the claims are 
paid by the carrier. The amounts of 
such payments are not an integral 
part of the fund’s accounts. Never- 
theless, overpayments or underpay- 
ments would have a direct effect on 
the operating results for the year, 
since they would directly affect the 
amount of dividends receivable. Also, 
significant overpayments could result 
in higher insurance premium rates for 
the ensuing year. Therefore, proper 
control over claim payments and the 
maintenance of records of these pay- 
ments for comparison with the claims 
charged against the fund’s insurance 
policy is most important. 

It is thus a primary problem of the 
trustees and the auditor to prevent the 
overpayment of claims. The employ- 
er's cost is fixed by the collective bar- 
gaining agreement, so he is not apt to 
resist borderline claims, and_ local 
union officials may push such claims 
for their members. Also, it is impor- 
tant to be certain that valid claims 
have not been rejected or underpaid. 
The insurance company often per- 
forms only a minimum audit of claims 
and therefore cannot be depended on 
as the sole check on the propriety and 
accuracy of claims. 

Records of the insurance company 
claims drafts issued are first reviewed 
to verify that all draft numbers are 
accounted for. The total amount of 
claims paid per the fund’s records 1s 
confirmed with the insurance com- 
pany. Claims to be audited are pri- 
marily selected from the drafts issued 
records. Some claims are also selected 
from claims files for audit. However, 
use of claims files as a basis of select- 


* Hurd v. Illinois Bell Telephone Company, 
30 LC 4 70,067, 234 F. 2d 942 (CA-7, 1956) 
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ing claims to be audited is considered 
generally ineffective, since it should 
be assumed that the file supporting a 
fictitious claim would probably have 
been destroyed. 

The audit of claims should include 
a check of the employee's eligibility 
by reference to eligibility cards and 
emplover remittance reports, by re- 
view of medical and hospital reports 
and by computation of the amount of 
the claim based on benefits provided 
by the plan under which the employee 
is eligible. A test should also be made 
of rejected claims to ascertain that the 
claimants were in fact ineligible for 
the benefits for which they had applied. 

It is also advisable to scrutinize the 
endorsements on the returned drafts 
or checks. Such a procedure some- 
times uncovers frauds, forgeries or 
other improprieties. 


Termination of Plans 

Some trust agreements are silent 
concerning the circumstances and pro- 
cedure to be followed in the event it 
becomes desirable or necessary to ter- 
minate the plan. Others contain com- 
prehensive provisions delineating 
every aspect thereof. In the absence 
of any regulatory provision in that 
regard, it is advantageous to specify 
in advance the disposition of any ac- 
cumulated funds and the nature of the 
equities upon liquidation. In New 
York, however, it has been decided 
that welfare and pension funds under 
the jurisdiction of the department of 


insurance may not liquidate on a vol- 
untary basis... They are required, in- 
stead, to be liquidated the 
superintendent of insurance who has 
exclusive jurisdiction in such matters. 
In such cases the provisions of Article 
XVI of the New York Insurance Law 
which pertains to rehabilitation, liqui- 
dation, conservation and dissolution 
of insurers supersedes any provisions 
to the contrary in the trust documents.” 


Value of Regulation 

In adopting the “Employee Welfare 
Fund Act of 1956” the State of New 
York declared its policy to be that 
employee welfare funds are of great 
benefit to employees and their fami- 
lies, and their growth should be en- 
couraged. The establishment and 
management of such funds vitally af- 
fect the well-being of millions of peo- 
ple and are in the public interest. 
Such funds should be supervised by 
the state to the extent necessary to 
protect the rights of employees and 
their families, without imposing bur- 
dens upon such funds which might 
discourage their orderly growth.” 

The rapidity of their uncontrolled 
growth is almost bewildering. How- 
ever, the events of the last few years 
are convincing that action taken by 
the AFL-CIO, the public authorities, 
employer management and the insur- 
ance industry are doing an effective 
job in promoting the best interests of 
employee welfare and pension funds. 


[The End] 


McCULLOCH NOMINATION TO SENATE; 
KIMBALL NOMINATION WITHDRAWN 
The nomination of Frank W. McCulloch to be Chairman of the 
National Labor Relations Board was sent to the Senate on February 
28 by President Kennedy. The nomination of Board Member Arthur 
A. Kimball, which was never confirmed, has been withdrawn. 


*In re: Joseph Diliberto, etc., Local 584, 
The Hotel and Restaurant Employees and 
Bartenders Union (S. Ct., Saratoga Cty., 
N. Y., unreported order, June 16, 1960). 
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Arbitration 


Decisions « « 


Developments 


Anatomy of an order.—It is not 
necessary to say specifically, “I order 
you. . .” when giving an employee 
an order, decided Arbitrator Sam 
Davis Tatum in a recent award. 

When a foreman asked an employee 
to stay past the normal quitting time 
to finish out a unit being processed on 
his machine, and later opined that 
“somebody has to stay and do it,” it 
was found that the foreman had issued 
an order. The key determination was 
that the employee had been given suf- 
ficient cause to understand that he 
was expected to stay until the process 
was completed. Since the employee 
should have understood this from the 
language employed by the foreman, 
his refusal to work past quitting time 
amounted to insubordination. 

Accordingly, a five-day suspension 
given the employee was found to be 
for “sufficient and reasonable cause.” 
(Consolidated Aluminum Company and 
Aluminum Workers, Local 215, 61-1 
ARB 48151.) 


Does union president’s “absentee- 
ism” preclude promotion ?— Arbitrator 
William N. Loucks does not think so. 
The local union president, although 
paid by the company, spent all his 
working hours on union business. 
Under the collective bargaining agree- 
ment, he was considered an employee 
and held a job classification. When 


Arbitration 


an opening in a higher-paying classi- 
fication was posted, the president bid 
for it. The company, upon learning 
that the union president intended to 
continue devoting all his time to 
union affairs if assigned the new job, 
awarded the position to another bidder. 


The union officer promptly filed a 
grievance declaring that he was en 
titled to the vacant job by right of 
seniority. The company demurred, 
claiming that the grievant's intention 
to continue working on union business 
did not make him “able to perform the 
work,” since he would not be avail 
able for the actual duties of the higher 
classification. 

Arbitrator Loucks pointed out that 
since the union president is consid 
ered a regular employee, he cannot 
be denied promotion rights guaran 
teed by the contract. The phrase 
“able to perform the duties” 
marily refers to competency rather 
than to physical presence on the job, 
he concluded. (Kaiser Metal Products 
Company and Kaiser Fleetwings, Inc 
and Auto Workers, Local 130, 61-1 
ARB § 8149.) 


custo 


Refusal to work overtime violates 
no-strike clause——A union steward 
refused to work overtime and, in his 
capacity as steward, refused to ask 
other employees to work overtime 
when requested to do so by the com- 
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pany. The steward’s refusal was a 
protest against the company’s reduc- 
tion of the basic 40-hour work week 


to a 36-hour week. 


Arbitrator Robert F. Koretz ruled 
that the refusal to work overtime was 
a violation of the no-strike clause in 
the agreement and that the steward 
had been discharged with just cause. 
He found that, although the com- 
pany’s reduction of the work week 
was an arbitrable grievance under the 
contract, the steward’s refusal to work 
overtime was not a valid form of pro 
test. In ignoring the grievance ma 
chinery by taking matters into his 
own hands, the steward was guilty of 
violating the no-strike clause and was 
properly discharged. (£. W. Whole 
sale Meat Company and Meat Cutters, 
Local 1, 61-1 ARB § 8142.) 


Dismissal for refusal to work over- 


time upheld. 
press contractual provisions that over- 


In the absence of ex- 


time shall be “voluntary,” a company 
has the right to require its employees 
to work overtime on pain of discipli- 
nary action, says Arbitrator Elmer E. 
Hilpert. 

When a company, in exercising this 
right, scheduled overtime work, it was 
justified in discharging employees who 
work overtime on three 
these in- 


refused to 
consecutive occasions. In 
stances, the company had scheduled 
the overtime “in reasonable amounts” 
and had given adequate notice of the 
overtime schedule. 


Furthermore, in offering to process 
the question of whether overtime was 
optional through grievance 
machinery, the company did not re- 
Therefore, the com- 

not constitute an 


normal 


fuse to bargain. 
pany action did 


unfair labor practice for failure to 
bargain. 

The arbitrator and the employer 
member of his panel concluded that 
the company’s right to dismiss em- 
ployees who refuse to work overtime 
was the only rule derivable “from the 
legal nature of a collective bargaining 
agreement, in the light of the legal 
source of a company’s ‘managerial’ 
powers.” (Robertshaw-Fulton Controls 
Company, Fulton-Sylphon Division and 
Steelworkers, Local 5431, 61-1 ARB 
8147.) 

Employee cannot waive contractual 
rights.—An employee in job class 2 
was transferred to a position in job 
class 3, but was paid the starting 
wage of job class 1 after the transfer. 
The company pointed out that the 
transfer was made as a favor to the 
employee, since she was due for a 
layott in her original classification. 
The employee had agreed to take a 
lower wage rate in order to stay on 
the job. The company also noted that 
it could have legalized the lower wage 
simply by laying the employee off and 
rehiring her in the new classification 
as a starting employee. 

Arbitrator Whitley P. McCoy agreed 
that the company could have accom- 
plished its purpose by laying the 
employee off, then rehiring her. How- 
ever, the company did not lay the 
employee off, and the transfer thus 
amounted to a promotion. Regardless 
of the good intentions of the employer, 
the employee has no authority to re- 
lease her rights under the contract. 
Therefore she was ruled to be entitled 
to pay for job class 3 as a result of her 
promotion to that classification with- 
out having been laid off. (Pullman- 
Standard, Inc. and Steelworkers, Local 
5374, 61-1 ARB £ 8165.) 


Businessmen plan to spend $341 billion on new plants and equip- 
ment in 1961, a 3 per cent decline from last year, according to the 
Securities and Exchange Commission and the Department of Commerce. 
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Decisions of Courts and 
Administrative Agencies 


Agency shop not subject of bargaining in right-to-work state. 
General Motors Corporation has been absolved by a three-man majority 
of NLRB of refusal-to-bargain charges resulting from its unwilling 
ness to negotiate an agency shop contract clause in Indiana, a state 
which has a right-to-work law. 

(An agency shop contract is one under which all employees, 
whether or not they are union members, are required to make “support 
payments” to the union equivalent to union initiation fees and dues.) 


The majority opinion consisted of three separate concurring 
opinions. The decision was made entirely under federal law, since the 
Indiana courts have ruled that the state right-to-work statute does not 
bar an agency shop contract. 

Chairman Leedom ruled that the law must be interpreted to mean 
that the only exception to its ban on encouragement or discourage- 
ment of union membership is in the case of a contract mutually agreed 
upon which requires that all employees must become members within 
30 days after the signing of the agreement or within 30 days after 
employment, if permitted by state law. 

“GM and UAW were not free under the National Labor Rela- 
tions Act to require of Indiana employees union membership as a con- 
dition of employment, and so they were not free to require, as a 
condition of employment of such employees, any lesser form of union 
security, such as an agency shop,” he said. He added that he specifi- 
cally did not rule on the legality of an agency shop in a state with no 
right-to-work law. 

Member Jenkins analyzed case histories and concluded, “It is one 
thing, where there is in existence a valid union-security agreement 
requiring membership, to allow an employee, at his option, not to be- 
come a member if he makes uniform payments in support of repre- 
sentation by his representative. It is quite another thing, when he 
cannot be required to become a member, to require such support 
from him.” 

Member Kimball went farther and indicated he thought any 
agency shop contract was illegal, whether or not a state right-to-work 
law was in the picture. 
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“If, as in the instant case, those who would pay an equal fee for 
the union to carry out its function as the exclusive bargaining agent, 
are denied equal rights to participate in and benefit from the bargain- 
ing process, they would have a second class status, and thus would be 
deprived of a fundamental right guaranteed in the Act,” he said. 

Dissenting Members Rodgers and Fanning said: “the Board is 
not required to treat the question in issue as involving anything other 
than the federal Act,” and added, “There is no doubt in our minds 
that an agency shop agreement is a permissible form of union-security 
within the meaning . . . of the Act.” (General Motors Corporation, 
1961 CCH NLRB § 9663.) 


Strict interpretations of picketing rules issued by NLRB.—Reach- 
ing for the first time a group of four cases interpreting the 1959 amend- 
ments to the National Labor Relations Act which limit organizational 
and recognition picketing, the National Labor Relations Board by 
varying majorities has issued strict interpretations of the statute. 


The new section of the law limits organizational and recognition 
picketing and contains a proviso permitting informational picketing 
“unless an effect of such picketing is to induce any individual em- 
ployed by any other person in the course of his employment, not to 
pick up, deliver or transport any goods or not to perform any services.” 


One of the four cases involved the marathon strike against the 
Stork Club, which began in 1957 when the employer refused to bar- 
gain with two unions which demanded contract negotiations as the 
representatives of 80 out of 100 employees. 

On January 15, 1960, the union withdrew their demand for 
recognition but continued picketing, to inform the public, according 
to them. 

The Board found that from the effective date of the Landrum- 
Griffin amendments to the date when recognition was no longer asked 
the picketing had as its purpose, recognition, and was therefore illegal. 
Thereafter, it said, the evidence showed that one effect of the picketing 
was to impede deliveries, so it continued to be illegal, even if it were 
exclusively informational. (//otel and Restaurant Employees, Local 89, 
1961 CCH NLRB £ 9671.) 

In a second case, a union demanded bargaining as to a unit of 
three employees from whom it had authorization cards. The employer 
rejected the demand and transferred one of the workers in an effort 
to break the union’s majority status. 

Without filing a petition for election, but with unfair labor prac- 
tice charges pending against the employer, the union picketed with 
“unfair” signs. 

Four members agreed that under the terms of the statute only a 
currently certified union may picket for recognition. Member Fanning 
dissented, feeling that the employer's unfair practices made it im- 
material that the union had not asked for an election. 


March, 1961 @ Labor Law Journal 


278 


Labor Relations 


The law, he said, “can be meaningful only where an employer 
refrains from misconduct during the critical period in which Congress 
deemed it ‘reasonable’ for unions to picket for recognitional or or- 
ganizational objects.” (Hod Carriers, Local 840, 1961 CCH NLRB 
9670.) 

The closest decision came three to two in a case where a union 
picketed a restaurant from the time it opened. The pickets carried 
signs which read, “Notice to members of organized labor and their 
friends—this establishment is nonunion—please do not patronize.” 

After the effective date of the Landrum-Griffin amendments, the 
picketing occurred only at the public entrance and only at times of 
service to the public. The union contended that there was no induce- 
ment to employees to disrupt deliveries, and that the sole purpose of 
the picketing was advertising. 

The trial examiner in the case had ruled that even though the 
picketing was for recognition or organization, it fell within the protec- 
tion of the proviso permitting publicity picketing. 

The Board disagreed. “We cannot believe,” said the majority, 
“that Congress meant to permit recognition picketing merely because 
the picketing also takes the form of truthfully advising the public 
that the employer is nonunion, or does not have a union contract. 
Rather, we believe that Congress was careful to state that picketing 
will be permitted only if it is for ‘the’ purpose of so advising the 
public.” 

Members Jenkins and Fanning dissented. They thought that if 
picketing comes within the terms of the proviso—if it truthfully ad- 
vises the public and does not stop deliveries—it is privileged. 

“We are convinced,” they said, “that the proviso to 8(b)(7)(C) 
was intended to apply to recognition or organizational picketing which 
truthfully advised the public (including consumers) that the employer 
did not have a contract with the union. Unless such picketing induced 
a stoppage of deliveries or services, 8(b)(7)(C) was not violated.” 
(Hotel and Restaurant Employees, Local 681, 1961 CCH NLRB § 9672.) 

The fourth case drew a four-man majority and a dissent from 
Member Kimball. A carrier had taken over the local cartage for an- 
other and offered the union representing the predecessor's employees 
a contract. The union demanded from the predecessor a guarantee of 
the wage obligations of the predecessor. 

The new employer then began hiring his own employees, and the 
union picketed. Pickups and deliveries were impeded. 

The union contended that it had not violated the picketing rules 
because no recognition dispute was involved, since the new employer 
had already recognized the union as the representative of the em- 
ployees of the predecessor. 

In our opinion this constitutes an admission of the alleged viola- 
tion,” the majority said, because the law “prohibits picketing not only 
with an object of forcing an employer to recognize a labor organiza- 
tion, but also, as the Respondents here concede to be the case, with an 
object of forcing an employer to bargain with a labor organization.” 
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Member Kimball felt that the violation of the law had been a 
secondary boycott over work assignments and should not have been 
prosecuted under the picketing rules. The majority’s reply to this 
was that illegal secondary boycotts have often been ruled to violate 
other sections of the law as well. 


Member Kimball also said that the forbidden objective is the 
forcing of an employer to recognize and bargain with a union which 
represented his own employees. Since the pickets here were not em- 
ployees of the picketed employer, he would have wholly dismissed 
the 8(b)(7)(C) complaint. (Teamsters, Local 705, 1961 CCH NLRB 
9673.) 


Violation of no-strike pledge ruled not arbitrable-——Under a 
contract which provided for processing of grievances through arbitra- 
tion, and which also contained a no-strike-no-lockout pledge unless 
one of the parties refused to agree to an arbitration award, the question 
of whether the no-strike clause had been violated is for the courts 
rather than the arbitrator. 

In reaching this conclusion, the federal appellate court in New 
York reversed a lower court order. 

A bakery, caught with the problem of having Christmas and New 
Year's Day fall on Fridays, told its production workers they could 
have two Thursdays off but would have to work the Saturdays so 
there would be fresh baked goods available for sale on the Mondays 
following the holidays. 

On the Saturday after New Year’s Day, so few workers reported 
that the bakery was forced to close its plant. The company sued for 
damages for violation of the no-strike clause, and the union countered 
by asking a stay of any court action pending arbitration. 

“Where the no-strike clause is as specific as in the case at bar,” 
said the court, “it seems clear that the parties ... did not intend to 
subject alleged breaches of the no-strike clause to arbitration when a 
strike was resorted to before making any attempt to utilize the 
grievance-arbitration procedure.” (Drake Bakeries v. American Bakery 
and Confectionery Workers, Local 50,42 LC § 16,798.) 


Settlement agreement not broad enough, says Board.—A settle- 
ment agreement between a local union and an employee who had been 
discriminated against under the local’s illegal closed shop agreement, 
although it provided that the local would not give effect to any illegal 


agreement or practice with any employer, was still not broad enough, 


according to NLRB. 

The agreement was limited to “the issues here settled,” and the 
Board agreed with the General Counsel that the purpose of this 
phraseology was to permit the local to continue to be bound by an 
equally illegal closed shop agreement between employers and the 
union at the state-wide level. (Carpenters, Billings Local 1172, 1961 
CCH NLRB £ 9677.) 
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In Future Issues... 


Section &(a)(3).—The informed know that this section of the 
National Labor Relations Act forbids an employer to discriminate 
against employees in order to encourage or discourage membership 


in any labor organization. However, it is not the purpose of the law 


to limit the employer's right to hire, discipline or discharge, except for 
reasons forbidden in the law. 

Mail This Card 
discharge was motivated by a desire to discourage union membership. Today for Full Details 
A scheduled article analyzes many recent decisions that have arisen About CCH LABOR 
in this area so that the reader may strike a balance between the ARBITRATION AWARDS 


employer's management prerogatives and his obligation not to inter- 


There are many discharges, the defense of which is a charge that 


fere with an employee's union activities, 


The trend.—The union movement in the United States today finds 


itself confronted by spreading public skepticism. Inferentially, this 
skepticism stems from the power of union leaders which is used in 
such manner as to conflict with public interest. The question posed ; 


in a forthcoming article is: What is the future of collective bargain- 
ing? “Collective bargaining is steadily losing the resiliency and 
flexibility which once gave it such great promise of being the most 
effective technique for solving, on a rational basis, the particular 
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roblems of employers and their organized emplovees.” The author 


> 


of this article summons union leadership and management leadership 
to responsibility by the adoption of a different approach and the crea- 


tion of a better climate, warning lest they find themselves directing 


Inc. 


their arguments for their respective contentions to someone at the 
head of the bargaining table with authority to decide the issues for 
them. 


Union security. —Another scheduled article limits itself to the 


rather narrow problem of union security v. management authority. 
The author's plea is that the parties explain rather than inflame: 


CHICAGO 46, ILL. 


clarify rather than confuse. The labor-management relationship 
should be characterized by a continuing process of education and com- 
munication on an intelligent and truthful level. The article comments 
generally on the needs and objectives of union security and the theories 
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of management authority. 


Work rules. —The author of this scheduled article presents a survey 
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of some significant changes that have been agreed upon in work rules. 
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The survey demonstrates that there is a change of attitude on both the 
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part of management and unions, and that unions are accepting the 


PUBLISHERS of TOPICAL LAW REPORTS 


point of view that some changes must be made. Management is 


beginning to realize that the workers’ interest must be respected 


COMMERCE. 


because members of this group have certain rights to their jobs. 
Changes in work practices can be made, but they must be made 


gradually and at the opportune time. 
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New Facts About CCH’s Brand-New 


LABOR ARBITRATION AWARDS 


. . . for subscribers who have requested additional infor- 
mation—and for those who may have overlooked our 
original announcement! 
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During the time CCH has been publishing this new Reporter, sub 
seribers have been receiving 20 new labor arbitration awards a week in full 
text. Settling disputes under union contracts, between unions and_ their 
, — nines members, between employers and employees, and between unions, these 


About CCH LABOR awards make up important “rules of the game” for employers, and for 
‘ unions and their counsel. You ll find CCH’s full-text award reporting a real 
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